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Recent Developments 


Education 


The Georgia Supreme Court sustained a de- 
murrer to an Atlanta taxpayer’s action to enjoin 
the city from collecting school taxes for 1959, 
holding that a 1959 statute which disabled a 
city from collecting such taxes after a judicial 
decision that it could not maintain racially sep- 
arate schools applied only to taxes leviable under 
that act, and that the taxes in question were 
being levied under prior law (p. 411). 


A three-judge federal district court enjoined 
the enforcement of two Louisiana criminal 
statutes prohibiting the influencing of parents 
to send their children to schools operated “in 
violation of any law of this state” (p. 413). An- 
other three-judge federal district court in Lou- 
isiana invited the United States and _ state 
attorneys general to submit briefs on the ques- 
tion of whether the states are required under 
the due process clause to provide public educa- 
tion (p. 416). 


An express Protestant-Gentile restriction was 
deleted by the New Jersey Supreme Court from 
a testamentary gift to Amherst College, because 
the college charter forbade the acceptance of a 
gift with a religious restriction (p. 443). 


The Tennessee Pupil Assignment Law was 
approved by a federal district court as an ade- 
quate plan of desegregation for the Memphis 
public schools, and an injunction against opera- 
tion of a compulsory bi-racial school system was 
denied on the grounds that the schools were 
not bi-racially operated, and that plaintiffs had 
failed to exhaust their administrative remedies 
(p. 428). The school board of Knoxville sub- 
mitted a plan for desegregating its technical 
schools (p. 426). 


A United States court of appeals affirmed the 
denial of Charlottesville, Virginia, Negro stu- 
dents’ applications for enrollment in city white 
schools, because the district court had retained 


.... A Summary 


jurisdiction to re-examine the situation; but the 
appellate court expressed concern about the 
present methods of administration of the city’s 
pupil assignment plan (p. 439). A federal dis- 
trict court ruled that the United States Attorney 
General had no right to intervene as a party 
plaintiff in the Prince Edward County public 
school case until the court had first determined 
that its orders were being violated or circum- 
vented, and also denied permissive intervention 
as requiring unnecessary delay (p. 432). 


Civil Rights 


A federal district court in Alabama ruled that 
each litigant in a civil rights case before it 
must be represented by one local counsel who 
is personally aware of the various social and 
legal problems involved (p. 455). 


A complaint alleging that Chicago, LIllinois, 
police officers inflicted beatings on plaintiff with 
the intent to punish him for refusing to incrimi- 
nate himself was held by a United States court 
of appeals to state a cause of action (p. 454). 


The Attorney General of Louisiana advised 
state officials that local committees of the United 
States Civil Rights Commission cannot compel 
the supplying of information which had been 
sought by them (p. 655). 


Criminal Law 


The Virginia Supreme Court of Appeals af- 
firmed the trespass convictions of Richmond 
sit-in participants, holding that the state trespass 
statute was not a racial segregation law, that 
defendants were not arrested because of race, 
and that the procuring of arrest warrants was 
not state action within the Fourteenth Amend- 
ment (p. 471). A three-judge federal district 
court dismissed a complaint by Petersburg, 
Hopewell, and Lynchburg sit-in participants 
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seeking restraint of the enforcement of state 
trespass statutes, holding that the amendments 
to those statutes increasing their penalties and 
coverage did not invalidate them (p. 467). 


Governmenta! Facilities 


The United States Supreme Court reversed 4 
Delaware Supreme Court decision that racia 
discrimination by a restaurant in a Wilmington 
publicly-owned parking building was not state 
action violative of the Fourteenth Amendment 


(p. 379). 


Continued discrimination at the Mobile, Ala- 
bama, municipal golf course was enjoined by a 
federal district court, but plaintiffs’ claims for 
damages for having to travel long distances to 
other cities to play golf were dismissed (p. 484). 


A United States court of appeals affirmed an 
injunction against continued racial discrimina- 
tion in the municipal swimming pools of Miami, 
Florida (p. 491). 


A United States court of appeals reduced a 
court-granted delay in desegregating Charleston, 
South Carolina, golf courses from 8 months to 


6 (p. 486). 


Federal government employee recreation or- 
ganizations were directed by the President of 
the United States not to use the name or the 
facilities of the federal government if they prac- 
tice racial discrimination (p. 377). 


Operators of public accommodations in fed- 
eral parks were prohibited from discriminating 
against prospective patrons or employees on the 
basis of race (p. 652). 


Transportation 


Three Ku Klux Klan organizations and certain 
of their individual leaders were enjoined by a 
federal district court in Alabama from inter- 
fering with the flow of interstate commerce in 
connection with “freedom rides,” and Mont- 
gomery city officials were enjoined from re- 
fusing to provide protection for the interstate 
travelers participating in the “Freedom Rides.” 
The court also issued a temporary injunction 
against the sponsors of such rides, restraining 
them from encouraging further rides because 


[VoL. 6 


they also unduly interfere with the free flow 
of interstate commerce; but this order was al- 
lowed to die due to a technical error. In sep- 
arate proceedings in a state court, unnamed 
officials of CORE were enjoined from traveling 
within the state, and from other conduct “cal- 
culated to provoke breaches of the peace” (p. 
528). A federal district court held the segrega- 
tion orders of the Alabama Public Service 
Commission unconstitutional, and the commis- 
sion was enjoined from requiring racial designa- 
tion of waiting rooms. In the same action, the 
Birmingham Transit Company was enjoined 
from posting and maintaining racial segregation 
signs in waiting rooms, and the Birmingham 
Board of Commissioners was enjoined from 
using racial criteria for determining rights to 
occupy waiting rooms (p. 566). 


A Baton Rouge, Louisiana, bus segregation 
ordinance was declared unconstitutional by a 
federal district court (p. 522). 


“Freedom ride” participants were convicted 
by a Jackson, Mississippi, municipal court of 
violating the state “breach of the peace” statute 
on findings that defendants intended to challenge 
the state’s segregation laws by defiance calcu- 
lated to incite violence (p. 544). 


A Memphis, Tennessee, general sessions court 
denied a warrant for the arrest of a city transit 
company’s officers for allowing its buses to op- 
erate in a non-segregated manner in contraven- 
tion of state statutes, and held the statute 
requiring segregated seating unconstitutional 
and unenforceable (p. 523). 


Trial Procedure 


A federal district court in Connecticut refused 
to dismiss an indictment on the ground of im- 
proper selection of the jury list for the grand 
jury, holding that defendant had not sustained 
his burden of showing that persons of Italian 
extraction and of Jewish faith had been ex- 
cluded (p. 616). 


A United States court of appeals held that a 
convicted rapist had made out a prima facie 
case of racial discrimination in the selection of 
Pulaski County, Arkansas, jury panels, and re- 
manded his case for retrial (p. 589). The Arkan- 
sas Supreme Court denied a petition for an 
immediate trial by accused rapists in Pulaski 
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County, since defendants admitted that they 
would immediately move to quash the jury panel 
as improperly selected (p. 622). In a separate 
action, the state supreme court affirmed a 
Negro’s conviction for murder in a Pulaski 
County court over his objection that Negroes 
had been systematically included on the jury 
panel (p. 610). In a third case, the state su- 
preme court held that the question, “Are you a 
segregationist or an integrationist?” was im- 
proper on voir dire in the trial of an alleged 
building-dynamiter (p. 599). 


A Negro’s conviction for rape was first af- 
firmed, then reversed, by the Louisiana Supreme 
Court, which held that defendant's counsel 
should have been permitted to ask prospective 
jurors whether they were members of any re- 
ligious, integrationist, or segregationist groups 


(p. 578). 


A Negro’s conviction for murder was affirmed 
by the South Carolina Supreme Court over his 
objection that he had not been allowed to ask 
prospective jurors whether his race would 
prejudice a recommendation for mercy if he 


were found guilty (p. 614). 


The Texas Court of Criminal Appeals held 
that a jury panel was properly selected, even 
where the potential juror’s race was shown on 
the jury wheel card, as long as the venire in- 
cluded Negroes and the race of the veniremen 
could not be ascertained before the card was 
drawn (p. 620). 


Miscellaneous 


The United States Supreme Court struck 
down, as violative of due process, a 1958 Lou- 
isiana statute enacted to forestall Communist 
infiltration in “non-trading” organizations, and 
sustained a temporary injunction against en- 
forcement of an anti-Ku Klux Klan membership 
list disclosure statute against the NAACP be- 
cause of the possibility of economic reprisals 
(p. 385). 


A United States court of appeals held that 
the NLRB has the power to order a representa- 
tion election in a plant located on Navajo Indian 
tribal lands, because Congress has adopted a 
national labor policy superseding the local 
policies of both states and Indian tribes (p. 494). 
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The religious freedom of members of the 
“Muslim Religious Group” was held by the 
California Supreme Court not to have been 
denied by prison officials, and regulations re- 
stricting their religious activities were held to 
be reasonable in view of the threat the Muslims 
posed to the maintenance of order within the 
prison (p. 456). 


The Illinois Supreme Court ordered a trial 
held on whether the Deerfield Park District’s 
condemnation of land on which a private com- 
pany had planned to build a racially mixed 
subdivision was necessary and for a public pur- 
pose (p. 487). 


Cotton gin companies entered a stipulation 
in a federal district court in Louisiana that they 
would gin the cotton of a Negro farmer who 
testified before the United States Civil Rights 
Commission and thereafter had been unable to 
procure ginning services (p. 474). 


A racially restrictive covenant on the use of 
a cemetery lot was struck down by the Minne- 


sota Supreme Court as contrary to a state statute 
(p. 504). 


The North Carolina Supreme Court held that 
a Negro voter could not be tested for literacy 
by requiring her to write a passage from the 
Constitution when read to her by the registrar 


(p. 477). 


A United States court of appeals held that 
the Virginia courts would have to rule on 
whether a state statute requiring segregation 
in places of public amusement applied to restau- 
rants before the federal court could rule on 
whether a restaurateur’s refusal of service to a 
Negro was “under color of law” (p. 512). 


Fair Employment Acts were passed in Idaho 
(p. 630), Kansas (p. 625), and Nevada (p. 631). 


Legislation providing non-discriminatory ac- 
cess to various categories of public places was 
passed in Idaho (p. 630), Nevada (p. 631) 
North Dakota (p. 644), and Wyoming (p. 649), 
and amendments broadening coverage of prior 
laws were passed in Indiana (p. 643) and Ore- 
gon (p. 644). 


> 


Fair Housing Acts were passed in Minnesota 
(p. 636) and Nevada (p. 631), and coverage 
expanded in New Yerk (p. 645). 
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GOVERNMENTAL FACILITIES 


Recreation Programs—Federal 


PRESIDENT 


On April 18, 1961, the President of the United States directed that action be taken to assure 
that no use is made of the name, sponsorship, facilities, or activities of any executive depart- 
ment or agency of the federal government in connection with any employee recreation organi- 
zation which practices racial discrimination. (See 6 Race Rel. L. Rep. 9). 


THE WHITE HOUSE 
April 18, 1961 


MEMORANDUM FOR THE HEADS OF ALL EXECU- 
TIVE DEPARTMENTS AND AGENCIES 


Executive Order Number 10925, promulgated 
March 6, 1961, reaffirms that “discrimination 
because of race, creed, color or national origin 
is contrary to the Constitutional principles and 
policies of the United States” and that “it is the 
policy of the Executive Branch of the Govern- 
ment to encourage by positive measures equal 
opportunity for all qualified persons within the 
Government.” 


I want immediate and specific action taken 
to assure that no use is made of the name, 
sponsorship, facilities, or activity of any Execu- 
tive Department or Agency by or for any 
employee recreational organization practicing 
discrimination based on race, creed, color, or 
national origin. Current practices in each De- 
partment are to be brought into immediate 
compliance with this policy, and a report by 
the head of each Executive Agency filed to that 
effect before May 1, 1961 


s/John F. Kennedy 
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UNITED STATES 
SUPREME COURT 


GOVERNMENTAL FACILITIES 


Restaurants—Delaware 
William H. BURTON v. WILMINGTON PARKING AUTHORITY, et al. 
United States Supreme Court, April 17, 1961, 81 S.Ct. 856, 


SUMMARY: A Delaware Negro citizen was refused service because of race by a Wilmington 
restaurant located in a leased space in a public parking building owned by the Wilmington 
Parking Authority, a state agency. He brought a class action in a state chancery court asking 
for a declaratory judgment that such discrimination violates the Fourteenth Amendment, and 
for injunctive relief. The court held that, as the renting to the restaurant and other tenants 
constituted a “substantial and integral part of the means to finance a vital public facility,” it 
was incumbent on the Authority to enter into leases that would require the tenant to carry out 
the Authority’s constitutional duty not to deny state citizens equal protection of the laws. An 
order was therefore issued granting to plaintiff and his class the relief requested. 4 Race Rel. 
L. Rep. 353. On appeal, the state supreme court reversed. Finding that the Authority did not 
locate the restaurant within the building for the convenience and service of the public using 
the parking facility and has not directly or indirectly operated it nor financially enabled it to op- 
erate, the court held that the Authority’s only concern in the restaurant—the receipt of rent 
which defrays part of the operating expense of providing the public with off-street parking— 
was insufficient to make the discriminatory act that of the state, For discussion of other is- 
sues passed upon, see 5 Race Rel. L. Rep. 194 (1960). 

The United States Supreme Court granted a writ of certiorari and reversed the judg- 
ment, holding that the exclusion of the appellant under the circumstances violated the Four- 
teenth Amendment’s Equal Protection Clause. Determining that the premises were publicly 
owned, that the building as an entity was dedicated to public uses, and that the commercially 
leased areas “constituted a physical and financially integral and, indeed, indispensable part of 
the state’s plan to operate its project as a self-sustaining unit,” the court found “that degree of 
state participation and involvement in discriminatory action which it was the design of the Four- 
teenth Amendment to condemn.” The court termed the state’s position as one of “interdepend- 
ence” with the restaurant and emphasized that since the state was a “joint participant”, the 
restaurant’s challenged activity could not be so “purely private” as to fall outside the scope 
of the Fourteenth Amendment. Three Justices dissented. 

Mr. Justice CLARK delivered the opinion of the Court. 


In this action for declaratory and injunctive _ thority’s lessee. Appellant claims that such re- 
relief it is admitted that the Eagle Coffee fusal abridges his rights under the Equal 
Shoppe, Inc., a restaurant located within an off- —_‘ Protection Clause of the Fourteenth Amendment 
street automobile parking building in Wilming- to the United States Constitution. The Supreme 
ton, Delaware, has refused to serve appellant Court of Delaware has held that Eagle was 
food or drink solely because he is a Negro. The _acting in “a purely private capacity” [157 A.2d 
parking building is owned and operated by the 902] under its lease; that its action was not that 
Wilmington Parking Authority, an agency of the of the Authority and was not, therefore, state 
State of Delaware, and the restaurant is the Au- _action within the contemplation of the prohibi- 
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tions contained in that Amendment. It also held 
that under 24 Del.Code § 1501,1 Eagle was a 
restaurant, not an inn, and that as such it “is 
not required [under Delaware law] to serve any 
and all persons entering its place of business.” 
Del.1960, 157 A.2d 894, 902. On appeal here 
from the judgment as having been based upon a 
statute construed unconstitutionally, we post- 
poned consideration of the question of jurisdic- 
tion under 28 U.S.C. § 1257(2), 28 U.S. C.A. § 
1257(2), to the hearing on the merits. 364 U.S. 
810, 81 S.Ct. 52, 5 L.Ed. 2d 40. We agree with 
the respondents that the appeal should be dis- 
missed and accordingly the motion to dismiss is 
granted, However, since the action of Eagle in 
excluding appellant raises an important consti- 
tutional question, the papers whereon the appeal 
was taken are treated as a petition for a writ of 
certiorari, 28 U.S.C. § 2103, 28 U.S.C.A. § 2103, 
and the writ is granted. 28 U.S.C. § 1257(3), 28 
U.S.C.A. § 1257(3). On the merits we have con- 
cluded that the exclusion of appellant under the 
circumstances shown to be present here was dis- 
criminatory state action in violation of the Equal 
Protection Clause of the Fourteenth Amend- 
ment, 

The Authority was created by the City of 
Wilmington pursuant to Tit. 22, Del. Code, c. 
5, §§ 501-515. It is “a public body corporate and 
politic, exercising public powers of the State as 
an agency thereof.” § 504. Its statutory purpose 
is to provide adequate parking facilities for the 
convenience of the public and thereby relieve 
the “parking crisis, which threatens the welfare 
of the community ° * *.” § 501(7), (8) and (9). 
To this end the Authority is granted wide pow- 
ers including that of constructing or acquiring 
by lease, purchase or condemnation, lands and 
facilities, and that of leasing “portions of any of 
its garage buildings or structures for commercial 
use by the lessee, where, in the opinion of the 
Authority, such leasing is necessary and feasible 
for the financing and operation of such fa- 
cilities.” § 504(a). The Act provides that 
the rates and charges for its facilities must be 
reasonable and are to be determined exclusively 


1. The statute provides that: “No keeper of an inn, 
tavern, hotel, or restaurant, or other place of public 
entertainment or refreshment of travelers, guests, or 
customers shall be obliged, by law, to furnish enter- 
tainment or refreshment to persons whose reception 
or entertainment by him would be offensive to the 
major part of his customers, and would injure his 
business.” The term customers shall be taken to in- 
clude all who have occasion for entertainment or 
refreshment. 
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by the Authority “for the purposes of providing 
for the payment of the expenses of the Authority, 
the construction, improvement, repair, mainte- 
nance, and operation of its facilities and proper- 
ties, the payment of the principal of and interest 
on its obligations, and to fulfill the terms and 
provisions of any agreements made with the pur- 
chasers or holders of any such obligations or 
with the city.” § 504(b) (8). The Authority has 
no power to pledge the credit of the State of 
Delaware but may issue its own revenue bonds 
which are tax exempt. Any and all property own- 
ed or used by the Authority is likewise exempt 
from state taxation. 

The first project undertaken by the Authority 
was the erection of a parking facility on Ninth 
Street in downtown Wilmington. The tract con- 
sisted of four parcels, all of which were acquired 
by negotiated purchases from private owners. 
Three were paid for in cash, borrowed from 
Equitable Security Trust Company, and the 
fourth, purchased from Diamond Ice and Coal 
Company, was paid for “partly in Revenue 
Bonds of the Authority and partly in cash 
[$934,000] donated by the City of Wilmington, 
pursuant to 22 DelL.C., c. 5. * * * Subsequently 
the City of Wilmington gave the Authority 
$1,822,827.69 which sum the Authority applied 
to the redemption of the Revenue Bonds de- 
livered to Diamond Ice & Coal Co. and to the 
repayment of the Equitable Security Trust Com- 
pany loan.” 

Before it began actual construction of the 
facility, the Authority was advised by its re- 
tained experts that the anticipated revenue from 
the parking of cars and proceeds from sale of 
its bonds would not be sufficient to finance the 
construction costs of the facility. Moreover, the 
bonds were not expected to be marketable if 
payable solely out of parking revenues. To 
secure additional capital needed for its “debt- 
service” requirements, and thereby to make bond 
financing practicable, the Authority decided it 
was necessary to enter long-term leases with re- 
sponsible tenants for commercial use of some 
of the space available in the projected “garage 
building.” The public was invited to bid for 
these leases. 

In April 1957 such a private lease, for 20 years 
and renewable for another 10 years, was made 
with Eagle Coffee Shoppe, Inc., for use as a 
“restaurant, dining room, banquet hall, cocktail 
lounge and bar and for no other use and pur- 
pose.” The multi-level space of the building 
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which was let to Eagle, although “within the 
exterior walls of the structure, has no marked 
public entrance leading from the parking portion 
of the facility into the restaurant proper * * * 
[whose main entrance] is located on Ninth 
Street.” In its lease the Authority covenanted to 
complete construction expeditiously, including 
completion of “the decorative finishing of the 
leased premises and utilities therefor, without 
cost to Lessee,” including necessary utility con- 
nections, toilets, hung acoustical tile and plaster 
ceilings; Vinyl asbestos, ceramic tile and con- 
crete floors; connecting stairs and wrought iron 
railings; and wood-floored show windows. Eagle 
spent some $220,000 to make the space suitable 
for its operation and, to the extent such im- 
provements were so attached to realty as to be- 
come part thereof, Eagle to the same extent en- 
joys the Authority's tax exemption. 

The Authority further agreed to furnish heat 
for Eagle’s premises, gas service for the boiler 
room, and to make, at its own expense, all 
necessary structural repairs, all repairs to ex- 
terior surfaces except store fronts and any re- 
pairs caused by lessee’s own act or neglect. 
The Authority retained the right to place any 
directional signs on the exterior of the let space 
which would not interfere with or obscure 
Eagle's display signs. Agreeing to pay an an- 
nual rental of $28,700, Eagle covenanted to 
“occupy and use the leased premises in ac- 
cordance with all applicable laws, statutes, ordi- 
nances and rules and regulations of any federal, 
state or municipal authority.” Its lease, however, 
contains no requirement that its restaurant serv- 
ices be made available to the general public on 
a non-discriminatory basis, in spite of the fact 
that the Authority has power to adopt rules and 
regulations respecting the use of its facilities 
except any as would impair the security of its 
bondholders. § 511. 

Other portions of the structure were leased to 
other tenants, including a bookstore, a retail 
jeweler, and a food store. Upon completion of 
the building, the Authority located at appro- 
priate places thereon official signs indicating the 
public character of the building, and flew from 
mastheads on the roof both the state and na- 
tional flags. 

In August 1958 appellant parked his car in 
the building and walked around to enter the 
restaurant by its front door on Ninth Street. 
Having entered and sought service, he was 


refused it. Thereafter he filed this declaratory 
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judgment action in the Court of Chancery. On 
motions for summary judgment, based on the 
pleadings and affidavits, the Chancellor con- 
cluded, contrary to the contentions of re- 
spondents, that whether in fact the lease was a 
“device” or was executed in good faith, it would 
not “serve to insulate the public authority from 
the force and effect of the Fourteenth Amend- 
ment.” 150 A.2d 197, 198. He found it not neces- 
sary, therefore, to pass upon the rights of private 
restaurateurs under state common and statutory 
law, including 24 Del.Code § 1501. The Supreme 
Court of Delaware reversed, as we mentioned 
above, holding that Eagle “in the conduct of 
its business, is acting in a purely private ca- 
pacity.” [157 A.2d 902]. It, therefore, denied 
appellant’s claim under the Fourteenth Amend- 
ment. Upon reaching the application of state 
law, it held, contrary to appellant’s assertion 
that Eagle maintained an inn, that Eagle’s op- 
eration was “primarily a restaurant and thus sub- 
ject to the provisions of 24 Del.C. § 1501, which 
does not compel the operator of a restaurant to 
give service to all persons seeking such.” Dela- 
ware’s highest court has thus denied both the 
equal protection claims of the appellant as well 
as his state-law contention concerning the ap- 
plicability of § 1501. 

On the jurisdictional question, we agree that 
the judgment of Delaware’s court does not de- 
pend for its ultimate support upon a determina- 
tion of the constitutional validity of a state 
statute, but rather upon the holding that on the 
facts Eagle’s racially discriminatory action was 
exercised in “a purely private capacity” and that 
it was, therefore, beyond the prohibitive scope of 
the Fourteenth Amendment. 

The Civil Rights Cases, 1883, 109 U.S. 3, 3 
S.Ct. 18, 27 L.Ed. 835, “embedded in our con- 
stitutional law” the principle “that the action 
inhibited by the first section [Equal Protection 
Clause] of the Fourteenth Amendment is only 
such action as may fairly be said to be that of 
the States. That Amendment erects no shield 
against merely private conduct, however dis- 
criminatory or wrongful.” Chief Justice Vinson in 
Shelley v. Kraemer, 1948, 334 U.S. 1, 13, 68 S.Ct. 
836, 842, 92 L.Ed. 1161. It was language in the 
opinion in the Civil Rights Cases, supra, that 
plirased the broad test of state responsibility 
under the Fourteenth Amendment, predicating its 
consequence upon “State action of every kind 
* * * which denies * * the equal protection of 
the laws.” At p. 11 of 109 U.S., at page 21 of 3 
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S.Ct. And only two Terms ago, some 75 years 
later, the same concept of state responsibility 
was interpreted as necessarily following upon 
“state participation through any arrangement, 
management, funds or property.” Cooper v. 
Aaron, 1958, 358 U.S. 1, 4, 78 S.Ct. 1401, 1403, 
3 L.Ed.2d 5. It is clear, as it always has been 
since the Civil Rights Cases, supra, that “individ- 
ual invasion of individual rights is not the sub- 
ject-matter of the amendment,” 109 U.S. at page 
11, 3 S.Ct. at page 21, and that private conduct 
abridging individual rights does no violence to 
the Equal Protection Clause unless to some sig- 
nificant extent the State in any of its manifesta- 
tions has been found to have become involved in 
it. Because the virtue of the right to equal pro- 
tection of the laws could lie only in the breadth 
of its application, its constitutional assurance 
was reserved in terms whose imprecision was 
necessary if the right were to be enjoyed in the 
variety of individual-state relationships which the 
Amendment was designed to embrace. For the 
same reason, to fashion and apply a precise for- 
mula for recognition of state responsibility under 
the Equal Protection Clause is “an impossible 
task” which “this Court has never attempted.” 
Kotch v. Board of River Port Pilot Com’rs, 330 
U.S. 552, 556, 67 S.Ct. 910, 912, 91 L.Ed. 1093. 
Only by sifting facts and weighing circumstances 
can the nonobvious involvement of the State in 
private conduct be attributed its true significance. 


The trial court’s disposal of the issues on 
summary judgment has resulted in a rather 
incomplete record, but the opinion of the Su- 
preme Court as well as that of the Chancellor 
present the facts in sufficient detail for us to 
determine the degree of state participation in 
Eagle’s refusal to serve petitioner. In this con- 
nection the Delaware Supreme Court seems to 
have placed controlling emphasis on its con- 
clusion, as to the accuracy of which there is 
doubt, that only some 15% of the total cost of 
the facility was “advanced” from public funds; 
that the cost of the entire facility was allocated 
three-fifths to the space for commercial leasing 
and two-fifths to parking space; that anticipated 
revenue from parking was only some 30.5% of 
the total income, the balance of which was ex- 
pected to be earned by the leasing; that the 
Authority had no original intent to place a res- 
taurant in the building, it being only a hap- 
penstance resulting from the bidding; that Eagle 
expended considerable moneys on furnishings; 
that the restaurant’s main and marked public 
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entrance is on Ninth Street without any public 
entrance direct from the parking area; and that 
“the only connection Eagle has with the public 
facility * * * is the furnishing of the sum of 
$28,700 annually in the form of rent which is 
used by the Authority to defray a portion of 
the operating expense of an otherwise unprofit- 
able enterprise.” 157 A.2d 894, 901. While these 
factual considerations are indeed validly ac- 
countable aspects of the enterprise upon which 
the State has embarked, we cannot say that they 
lead inescapably to the conclusion that state 
action is not present. Their persuasiveness is 
diminished when evaluated in the context of 
other factors which must be acknowledged. 

The land and building were publicly owned. 
As an entity, the building was dedicated to 
“public uses” in performance of the Authority's 
“essential governmental functions.” 22 Del. Code, 
c. 5, §§ 501, 514. The costs of land acquisition, 
construction, and maintenance are defrayed en- 
tirely from donations by the City of Wilmington, 
from loans and revenue bonds and from the 
proceeds of rentals and parking services out of 
which the loans and bonds were payable. As- 
suming that the distinction would be significant, 
cf. Derrington v. Plummer, 5 Cir., 240 F.2d 922, 
925, the commercially leased areas were not 
surplus state property, but constituted a physical- 
ly and financially integral and, indeed, indis- 
pensable part of the State’s plan to operate its 
project as a self-sustaining unit. Upkeep and 
maintenance of the building, including necessary 
repairs, were responsibilities of the Authority 
and were payable out of public funds. It cannot 
be doubted that the peculiar relationship of the 
restaurant to the parking facility in which it is 
located confers on each an incidental variety of 
mutual benefits. Guests of the restaurant are 
afforded a convenient place to park their auto- 
mobiles, even if they cannot enter the restaurant 
directly from the parking area. Similarly, its 
convenience for diners may well provide addi- 
tional demand for the Authority’s parking fa- 
cilities. Should any improvements effected in the 
leasehold by Eagle become part of the realty, 
there is no possibility of increased taxes being 
passed on to it since the fee is held by a tax- 
exempt government agency. Neither can it be 
ignored, especially in view of Eagle’s affirmative 
allegation that for it to serve Negroes would 
injure its business, that profits earned by discrim- 
ination not only contribute to, but are indispen- 
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sable elements in the financial success of a 
governmental agency. 


Addition of all these activities, obligations and 
responsibilities of the Authority, the benefits 
mutually conferred, together with the obvious 
fact that the restaurant is operated as an integral 
part of a public building devoted to a public 
parking service, indicates that degree of state 
participation and involvement in discriminatory 
action which it was the design of the Fourteenth 
Amendment to condemn. It is irony amounting 
to grave injustice that in one part of a single 
building, erected and maintained with public 
funds by an agency of the State to serve a public 
purpose, all persons have equal rights, while in 
another portion, also serving the public, a Negro 
is a second-class citizen, offensive because of his 
race, without rights and unentitled to service, 
but at the same time fully enjoys equal access 
to nearby restaurants in wholly privately owned 
buildings. As the Chancellor pointed out, in its 
lease with Eagle the Authority could have affirm- 
atively required Eagle to discharge the re- 
sponsibilities under the Fourteenth Amendment 
imposed upon the private enterprise as a conse- 
quence of state participation. But no State may 
effectively abdicate its responsibilities by either 
ignoring them or by merely failing to discharge 
them whatever the motive may be. It is of no 
consolation to an individual denied the equal 
protection of the laws that it was done in good 
faith. Certainly the conclusions drawn in similar 
cases by the various Courts of Appeals do not 
depend upon such a distinction.” By its inaction, 
the Authority, and through it the State, has not 
only made itself a party to the refusal of service, 
but has elected to place its power, property and 
prestige behind the admitted discrimination. The 
State has so far insinuated itself into a position of 
interdependence with Eagle that it must be 
recognized as a joint participant in the chal- 
lenged activity, which, on that account, cannot 
be considered to have been so “purely private” 


2. See Aaron v. Cooper, 8 Cir., 261 F.2d 97; City of 
Greensboro v. Simkins, 4 Cir., 246 F.2d 425 ‘affirming 
D.C.M.D. N.C., 149 F.Su p. 562; Derrington v. 
Plummer, 5 Cir., 240 Fad 922; Coke v. City of 
Atlanta, D.C.N.D. Ga., 184 F. Supp. 579; Jones v. 
Marva Theatres, D.C.D.Md., 180 F.Supp. 49; Tate 
v. Department of Conservation, D.C.E.D. Va., 133 
F.Supp. 53, affirmed 4 Cir., 231 F.2d 615; Nash v. 
Air Terminal Services, D.C.E.D.Va., 85 F.Supp. 545; 
Lawrence v. Hancock, D.C.S.D.W.Va., 76 F.Supp. 
1004, and see Muir v. Louisville Park Theatrical 
Ass’n, 347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112, 
vacating and remanding 6 Cir., 202 F.2d 275. 
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as to fall without the scope of the Fourteenth 
Amendment. 

Because readily applicable formulae may not 
be fashioned, the conclusions drawn from the 
facts and circumstances of this record are by 
no means declared as universal truths on the 
basis of which every state leasing agreement is 
to be tested. Owing to the very “largeness” of 
government, a multitude of relationships might 
appear to some to fall within the Amendment's 
embrace, but that, it must be remembered, can 
be determined only in the framework of the 
peculiar facts or circumstances present. There- 
fore respondents’ prophecy of nigh universal 
application of a constitutional precept so pe- 
culiarly dependent for its invocation upon 
appropriate facts fails to take into account “Dif- 
ferences in circumstances [which] beget ap- 
propriate differences in law,” Whitney v. State 
Tax Comm., 309 U.S. 530, 542, 60 S.Ct. 635, 640, 
84 L.Ed. 909. Specifically defining the limits of 
our inquiry, what we hold today is that when 
a State leases public property in the manner and 
for the purpose shown to have been the case 
here, the proscriptions of the Fourteenth Amend- 
ment must be complied with by the lessee as 
certainly as though they were binding covenants 
written into the agreement itself. 

The judgment of the Supreme Court of Dela- 
ware is reversed and the cause remanded for 
further proceedings consistent with this opinion. 

Reversed and remanded. 


CONCURRING OPINION 


Mr. Justice STEWART, concurring. 


I agree that the judgment must be reversed, 
but I reach that conclusion by a route much 
more direct than the one traveled by the Court. 
In upholding Eagle’s right.to deny service to the 
appellant solely because of his race, the Supreme 
Court of Delaware relied upon a statute of that 
State which permits the proprietor of a restaurant 
to refuse to serve “persons whose reception or 
entertainment by him would be offensive to the 
major part of his customers * * *.” * There is 
no suggestion in the record that the appellant as 
an individual was such a person. The highest 
court of Delaware has thus construed this legis- 
lative enactment as authorizing discriminatory 
classification based exclusively on color. Such a 


® 24 Del.Code 3 1501. The complete text of the statute 
is set out in the Court opinion at note 1. 
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law seems to me clearly violative of the Four- 
teenth Amendment. I think, therefore, that the 
appeal was properly taken, and that the statute, 
as authoritatively construed by the Supreme 
Court of Delaware, is constitutionally invalid. 


Dissent 


Mr. Justice HARLAN, whom Mr. Justice 
WHITTAKER joins, dissenting. 

The Court’s opinion, by a process of first 
undiscriminatingly throwing together various 
factual bits and pieces and then undermining 
the resulting structure by an equally vague dis- 
claimer, seems to me to leave completely at sea 
just what it is in this record that satisfies the 
requirement of “state action.” 

I find it unnecessary, however, to inquire into 
the matter at this stage, for it seems to me 
apparent that before passing on the far-reaching 
constitutional questions that may, or may not, be 
lurking in this judgment, the case should first be 
sent back to the state court for clarification as to 
the precise basis of its decision. In deciding this 
case the Delaware Supreme Court, among other 
things, said: 


“It [Eagle] acts as a restaurant keeper 
and, as such, is not required to serve any 
and all persons entering its place of business, 
any more than the operator of a bookstore, 
barber shop, or other retail business is 
required to sell its product to everyone. This 
is the common law, and the law of Delaware 
as restated in 24 Del.C., § 1501 with respect 
to restaurant keepers. 10 Am.Jur., Civil 
Rights, §§ 21, 22; 52 Am.Jur., Theatres, § 9; 
Williams v. Howard Johnson’s Restaurant, 
4 Cir., 268 F.2d 845. We, accordingly, hold 
that the operation of its restaurant by Eagle 
does not fall within the scope of the pro- 
hibitions of the Fourteenth Amendment.”* 
[157 A.2d 902]. 


If in the context of this record this means, as 
my Brother STEWART suggests, that the Dela- 
ware court construed this state statute “as 
authorizing discriminatory classification based 


® 24 Del.C. § 1501, reads as follows: 

“No keeper of an inn, tavern, hotel, or restaurant, 
or other place of public entertainment or refreshment 
of travelers, guests, or customers shall be obliged, by 
law, to furnish entertainment or refreshment to per- 
sons whose reception or entertainment by him would 
be offensive to the major part of his customers, and 
would injure his business.” 


exclusively on color,” I would certainly agree, 
without more, that the enactment is offensive to 
the Fourteenth Amendment. It would then be 
quite unnecessary to reach the much broader 
questions dealt with in the Court's opinion. If, 
on the other hand, the state court meant no 
more than that under the statute, as at common 
law, Eagle was free to serve only those whom it 
pleased, then, and only then, would the question 
of “state action” be presented in full-blown form. 

I think that sound principles of constitutional 
adjudication dictate that we should first ascertain 
the exact basis of this state judgment, and for 
that purpose I would either remand the case to 
the Delaware Supreme Court, see Musser v. State 
of Utah, 333 U.S. 95, 68 S.Ct. 397, 92 L.Ed. 562; 
cf. Harrison v. N. A. A. C. P., 360 U.S. 167, 79 
S.Ct. 1025, 3 L.Ed.2d 1152, or hold the case 
pending application to the state court for 
clarification. See Herb v. Pitcairn, 324 U.S. 117, 
65 S. Ct. 459, 89 L.Ed. 789. It seems to me both 
unnecessary and unwise to reach issues of such 
broad constitutional significance as those now 
decided by the Court, before the necessity for 
deciding them has become apparent. 


Dissent 


Mr. Justice FRANKFURTER, dissenting. 


According to my brother STEWART, the Su- 
preme Court of Delaware has held that one of 
its statutes, 24 Del.Code § 1501, sanctions a 
restaurateur denying service to a person solely 
because of his color. If my brother is correct in 
so reading the decision of the Delaware Supreme 
Court his conclusion inevitably follows. For a 
State to place its authority behind discriminatory 
treatment based solely on color is indubitably a 
denial by a State of the equal protection of the 
laws, in violation of the Fourteenth Amendment. 
My Brother HARLAN also would find the claim 
of invalidity of the statute decisive if he could 
read the state court’s construction of it as our 
brother STEWART reads it. But for him the 
state court’s view of its statute is so ambiguous 
that he deems it necessary to secure a clarification 
from the state court of how in fact it did con- 
strue the statute. 

I certainly do not find the clarity that my 
brother STEWART finds in the views expressed 
by the Supreme Court of Delaware regarding 24 
Del.Code § 1501. If I were forced to construe 
that court’s construction, I should find the bal- 
ance of considerations leading to the opposite 
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conclusion from his, namely, that it was merely 
declaratory of the common law and did not give 
state sanction to refusing service to a person 
merely because he is colored. The Court takes 
no position regarding the statutory meaning 
which divides my brothers HARLAN and 
STEWART. Clearly it does not take Mr. Justice 
STEWART'S view of what the Supreme Court 
of Delaware decided. If it did, it would un- 
doubtedly take his easy route to decision and 
not reach the same result by its much more 
circuitous route. 

Since the pronouncement of the Supreme 
Court of Delaware thus lends itself to three 
views, none of which is patently irrational, why 
is not my brother HARLAN’S suggestion for 
solving this conflict the most appropriate solu- 
tion? Were we to be duly advised by the Su- 
preme Court of Delaware that Mr. Justice 
STEWART is correct in his reading of what it 
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said, there would be an easy end to our problem. 
There would be no need for resolving the prob- 
lems in state-federal relations with which the 
Court’s opinion deals. If, on the other hand, the 
Delaware court did not mean to give such an 
invalidating construction to its statute, we would 
be confronted with the problems which the 
Court now entertains for decision, unembar- 
rassed by disregard of a simpler issue. This 
would involve some delay in adjudication. But 
the time would be well spent, because the Court 
would not be deciding serious questions of con- 
stitutional law any earlier than due regard for 
the appropriate process of constitutional adjudi- 
cation requires. 

Accordingly, I join in Mr. Justice HARLAN’S 
proposed disposition of the case without in- 
timating any view regarding the question, pre- 
maturely considered by the Court, as to what 
constitutes state action. 





ORGANIZATIONS 
NAACP—Louisiana 


LOUISIANA ex rel, Jack P. F. GREMILLION, Attorney General, et al. v. NATIONAL ASSOCIA- 
TION FOR THE ADVANCEMENT OF COLORED PEOPLE, et al. 


United States Supreme Court, May 22, 1961, 81 S.Ct. 1333. 


SUMMARY: Actions by the state of Louisiana against the NAACP, and by the NAACP’s New 
Orleans branch against the Louisiana Secretary of State to determine the constitutionality of 
two state statutes were consolidated in a three-judge federal district court. One statute, enacted 
in 1924 to curb acts of lawlessness and violence by the Ku Klux Klan, required each of several 
kinds of organizations to file annually a list of names and addresses of members residing in 
the state. The other statute, enacted in 1958, required non-trading organizations engaged in 
social, educational, or political activities, which were affiliated with organizations created or 
operating under laws of other states, to file an affidavit attesting that none of the officers of 
the out-of-state affiliate was a member of any organization cited by the Congressional House 
un-American Activities Committee or the United States Attorney General as Communist, Com- 
munist-front, or subversive. The district court found both statutes unconstitutional. 5 Race 
Rel. L. Rep. 467 (1960). The United States Supreme Court affirmed on appeal, striking the 
1958 statute down as not consonant with due process, because it would be impossible for the 
Louisiana organization to know whether officers of the out-of-state organizations were members 
of subversive organizations. The court also sustained, on freedom of association grounds, a 
temporary injunction against enforcement of the 1924 statute against the NAACP because pre- 
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liminary hearings had disclosed that the filing of membership lists by affiliates of the NAACP 
had resulted in economic reprisals against their members. 


Mr. Justice DOUGLAS delivered the opinion of the Court. 


One of the suits that is consolidated in this 
appeal was instituted in 1956 by the then At- 
torney General of Louisiana against appellee, 
the National Association for the Advancement 
of Colored People, in a Louisiana court and 
sought to enjoin it from doing business in the 
State. It was removed to the federal court. 
Thereafter NAACP sued appellants in the fed- 
eral court asking for a declaratory judgment 
that two laws of Louisiana were unconstitu- 
tional. A three-judge court was convened (28 
US.C. § 2281, 28 U.S.C.A. § 2281) and the cases 
consolidated. After a hearing (on affidavits) 
and oral argument the court entered a tempo- 
rary injunction that denied relief to appellants 
and enjoined them from enforcing the two laws 
in question. D.C., 181 F.Supp. 37. The case is 
here on appeal. 28 U.S.C. § 1253, 28 U.S.C.A. § 
1253. We noted probable jurisdiction. 364 U.S. 
869, 81 S.Ct. 112, 5 L.Ed.2d 90. 

One of the two statutes of Louisiana in ques- 
tion prohibits any “non-trading” association 
from doing business in Louisiana if it is affiliated 
with any “foreign or out of state non-trading” 
association “any of the officers or members of 
the board of directors of which are members 
of Communist, Communist-front, or subversive 
organizations, as cited by the House of Congress 
[sic] Un-American Activities Committee or the 
United States Attorney.”* Every non-trading 
association affiliated with an out-of-state asso- 
ciation must file annually with Louisiana’s Sec- 
retary of State an affidavit that “none of the 
officers” of the affiliate is “a member” of any 
such organization.* Penalties against the officers 
and members are provided for failure to file 
the affidavit and for false filings. 

The NAACP is a New York corporation with 
some forty-eight directors, twenty vice-presi- 
dents, and ten chief executive officers. Only a 
few reside or work in Louisiana. The District 
Court commented that the statute “would re- 
quire the impossible” of the Louisiana residents 
or workers. 181 F.Supp. at page 40. We have 
received no serious reply to that criticism. Such 
a requirement in a law compounds the vices 


a oy also State v. N. A. A. C. P., La.App., 90 So.2d 


2. La.Rev.Stat., 1950, § 14:385 (1958 Supp.). 
3. La.Rev.Stat., 1950, § 14:386 (1958 Supp.). 


present in statutes struck down on account of 
vagueness. Cf. Winters v. People of State of 
New York, 333 U.S. 507, 68 S.Ct. 665, 92 L.Ed. 
840. It is not consonant with due process to re- 
quire a person to swear to a fact that he cannot 
be expected to know (cf. Tot v. United States, 
319 U.S. 463, 63 S.Ct. 1241, 87 L.Ed 1519), or 
alternatively to refrain from a wholly lawful 
activity. 

The other statute* requires the principal offi- 
cer of “each fraternal, patriotic, charitable, be- 
nevolent, literary, scientific, athletic, military, 
or social organization or organizations created 
for similar purposes” and operating in Louisiana 
to file with the Secretary of State annually “a 
full, complete and true list of the names and 
addresses of all of the members and officers” in 
the State. Members of organizations whose lists 
have not been filed are prohibited from hold- 
ing or attending any meeting of the organiza- 
tion. Criminal penalties are attached both to 
officers and to members. 

We are told that this law was passed in 1924 
to curb the Ku Klux Klan, but that it was never 
enforced against any other organization until 
this litigation started; that when the State 
brought its suit some affiliates of NAACP in 
Louisiana filed membership lists, and that after 
those filings, members were subjected to eco- 
nomic reprisals. 181 F.Supp. at page 39. The 
State denies that this law is presently being 
enforced only against NAACP; it also challenges 
the assertions that disclosure of membership in 
the NAACP results in reprisals. While hearings 
were held before the temporary injunction is- 
sued, the case is in a preliminary stage and we 
do not know what facts further hearings before 
the injunction becomes final may disclose. It 
is clear from our decisions that NAACP has 
standing to assert the constitutional rights of 
its members. N. A. A. C. P. v. State of Alabama, 
357 U.S. 449, 459, 78 S.Ct. 1163, 1170, 2 L.Ed.2d 
1488. We deal with a constitutional right, since 
freedom of association is included in the bundle 
of First Amendment rights made applicable to 
the States by the Due Process Clause of the 
Fourteenth Amendment. Id., 357 U.S. at page 
460, 78 S.Ct. at page 1171; Bates v. City of 








4. La.Rev.Stat., 1950, §§ 12:401 to 12:409. 
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Little Rock, 361 U.S. 516, 523, 80 S.Ct. 412, 416, 
4 L.Ed.2d 480. And where it is shown, as it was 
in N. A. A. C. P. v. State of Alabama, supra, 
357 U.S. 462-463, 78 S.Ct. 1171-1172, that dis- 
closure of membership lists results in reprisals 
against and hostility to the members, disclosure 
is not required. And see Bates v. City of Little 
Rock, supra, 361 U.S. 523-524, 80 S.Ct. 416- 
417. 

We are in an area where, as Shelton v. 
Tucker, 364 U.S. 479, 81 S.Ct. 247, 5 L.Ed.2d 
231, emphasized, any regulation must be highly 
selective in order to survive challenge under the 
First Amendment. As we there stated: “* * * 
even though the governmental purpose be 
legitimate and substantial, that purpose cannot 
be pursued by means that broadly stifle funda- 
mental personal liberties when the end can be 
more narrowly achieved.” Id., 364 U.S. 488, 81 
S.Ct. 252. 

The most frequent expressions of that view 
have been made in cases dealing with local ordi- 
nances regulating the distribution of literature. 
Broad comprehensive regulations of those First 
Amendment rights have been repeatedly struck 
down (Lovell v. City of Griffin, 303 U.S. 444, 
58 S.Ct. 666, 82 L.Ed. 949; Schneider v. State, 
308 U.S. 147, 60 S.Ct. 146, 84 L.Ed. 155; Cant- 
well v. State of Connecticut, 310 U.S. 296, 60 
S.Ct. 900, 84 L.Ed 1213), though the power to 
regulate the time, manner, and place of dis- 
tribution was never doubted. As stated in 
Schneider v. State, supra, 308 U.S. 160-161, 60 
S.Ct. 150, the municipal authorities have the 
right to “regulate the conduct of those using 
the streets,” to provide traffic regulations, to 
prevent “throwing literature broadcast in the 
streets,” and the like. Yet, while public safety, 
peace, comfort, or convenience can be safe- 
guarded by regulating the time and manner of 
solicitation (Cantwell v. State of Connecticut, 
supra, 310 U.S. 306-307, 60 S.Ct. 904-905), 
those regulations need to be “narrowly drawn 
to prevent the supposed evil.” Id., 310 U.S. 307, 
60 S.Ct. 905. And see Talley v. State of Cali- 
fornia, 362 U.S. 60, 64, 80 S.Ct. 536, 538, 4 
L.Ed.2d 559. 
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Our latest application of this principle was 
in Shelton v. Tucker, supra, where we held that, 
while a State has the undoubted right to in- 
quire into the fitness and competency of its 
teachers, a detailed disclosure of every con- 
ceivable kind of associational tie a teacher has 
had probed into relationships that “could have 
no possible bearing upon the teacher’s occupa- 
tional competence or fitness.” Id., 364 U.S. 488, 
81 S.Ct. 252. 

At one extreme is criminal conduct which 
cannot have shelter in the First Amendment. At 
the other extreme are regulatory measures 
which, no matter how sophisticated, cannot be 
employed in purpose or in effect to stifle, penal- 
ize, or curb the exercise of First Amendment 
rights. These lines mark the area in which the 
present controversy lies, as the District Court 
rightly observed. 


Affirmed. 
= a = 
Mr. Justice HARLAN and Mr. Justice 
STEWART concur in the result. 
Mr. Justice FRANKFURTER, whom Mr. 


Justice CLARK joins, concurring. 


One of the important considerations that led 
to the enactment of the Norris-LaGuardia Act, 
47 Stat. 70, 29 U.S.C.A. § 101 et seq., limiting 
the jurisdiction of the District Courts to grant 
injunctions in labor controversies, was that such 
injunctions were granted, usually by way of 
temporary relief, on the basis of affidavits. I am 
of the view that the issues that arise in con- 
troversies like the present one are likewise more 
securely adjudicated upon a foundation of oral 
testimony rather than affidavits. At all events, 
I am dubious about a fixed rule, such as that 
which is apparently in effect in the District 
Court of the Eastern District of Louisiana, 
barring oral testimony—subject to the usual safe- 
guards of cross examination—in proceedings for 
a temporary injunction. I assume that oral testi- 
mony will be available in a proceeding to make 
the temporary injunction permanent. 

In this understanding I concur in the judg- 
ment of the Court. 
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RELIGIOUS FREEDOM 
Sunday Laws—Massachusetts, Maryland, Pennsylvania 


Margaret McGOWAN, et al. v. STATE of Maryland. 

GALLAGHER, Chief of Police of Springfield, Massachusetts, et al. vy. CROWN KOSHER SUPER 
MARKET of Massachusetts, Inc., et al. 

TWO GUYS FROM HARRISON-ALLENTOWN, Inc., v. Paul A. MeGINLEY, District Attorney, 
County of LeHigh, Pennsylvania, et al. 

Abraham BRAUNFELD, et al., v. Albert BROWN, Commissioner of Police of the City of Phila- 
delphia, et al. 


United States Supreme Court, May 29, 1961, 81 S.Ct. 1101, 1122, 1134, 1144, 1153. 


SUMMARY: Statutes of Massachusetts, Maryland, and Pennsylvania which require Sunday 
closing of certain business establishments were challenged in various actions as violating the 
First and Fourteenth Amendments of the United States Constitution. After conflicting deter- 
minations in lower courts (151 A.2d 165, 176 F.Supp. 466 [4 Race Rel. L. Rep. 1016], 179 
F.Supp. 744, 273 F.2d 954, 184 F.Supp. 352), the United States Supreme Court rejected the 
challenges, holding that: (1) the purpose of the laws was to set aside a day for rest rather 
than to aid any religion; (2) the origin of the laws in religion did not affect their present 
validity; (3) persons who were injured only economically could not claim violation of their 
religious rights under the First Amendment; (4) if those who observe religious holidays other 
than Sunday were permitted to do business on Sunday, persons who did observe Sunday 
might claim religious persecution against them; (5) it would be impermissible to strike 
down indiscriminately legislation which only indirectly placed a burden on the exercise of 
religion; and (6) classification of certain products for sale on Sunday was a reasonable legis- 
lative act. Reproduced below are portions of the opinions and dissents in the cases which 
deal with problems of religious belief. 


GALLAGHER, Chief of Police of the City of Springfield, Massachusetts, et al., Appellants, v. 
CROWN KOSHER SUPER MARKET OF MASSACHUSETTS, INC., et al., May 29, 1961, 81 S. 
Ct. 1122 


Mr. Chief Justice WARREN announced the 
judgment of the Court and an opinion in which 
Mr. Justice BLACK, Mr. Justice CLARK, and 
Mr. Justice WHITTAKER concur. 

a oO a 

The principal issues presented in this case 
are whether the Massachusetts Sunday Closing 
Laws! violate equal protection, are statutes 
respecting the establishment of religion or pro- 
hibit the free exercise thereof. 

Appellees are Crown Kosher Super Market, a 
corporation whose four stockholders, officers and 
directors are members of the Orthodox Jewish 
faith, which operates in Springfield, Massachu- 
setts, and sells kosher meat and other food prod- 
ucts that are almost exclusively kosher and which 





1. The statutory sections immediately before the Court 
are Mass.Gen.Laws Ann. c. 136, §§ 5 and 6. The 
Massachusetts Sunday Closing Laws in their entirety 
may be found in Mass.Gen.Laws Ann. c. 136; c. 131, 
§ 58; c. 188, §§ 12 and 33; c. 149, §§ 47 and 48; 
c. 266, §§ 113 and 117. Those sections considered 
particularly relevant are set forth in an Appendix to 
this opinion. 


has many orthodox Jewish customers; three of 
Crown’s customers of the Orthodox Jewish faith, 
whose religion forbids them to shop on the Sab- 
bath and requires them to eat kosher food, as 
representatives of that class of patrons; and the 
chief orthodox rabbi of Springfield, as repre- 
sentative of a class of orthodox rabbis whose 
duties include the inspecting of kosher food 
markets to insure compliance with Orthodox 
Jewish dietary laws. 

Crown had previously been open for business 
on Sunday, on which day it had conducted about 
one-third of its weekly business. No other super- 
market in the Springfield area had kept open on 
Sunday. Since the Orthodox Jewish religion re- 
quires its members to refrain from any commer- 
cial activity on the Sabbath—from sundown on 
Friday until sundown on Saturday, Crown was 
not opening during those hours. Although there 
is a statutory provision which permits Sabbatar- 
ians to keep their shops open until 10 a. m. on 
Sunday for the sale of kosher meat, Crown did 
not do so because it was economically imprac- 
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tical; for the same reasons, Crown did not open 
after sundown on Saturday. 

Those provisions of the law immediately under 
attack are in a section entitled “Observance of 
the Lord’s Day.” They forbid, under penalty of 
a fine of up to fifty dollars, the keeping open of 
shops and the doing of any labor, business or 
work on Sunday. Works of necessity and charity 
are excepted as is the operation of certain public 
utilities. There are also exemptions for the retail 
sale of drugs, the retail sale of tobacco by cer- 
tain vendors, the retail sale and making of bread 
at given hours by certain dealers, and the retail 
sale of frozen desserts, confectioneries and fruits 
by various listed sellers. 

* o * 

(Appellees make several contentions that the 
statutes violate the constitutional guarantees of 
religious freedom.) 

= = + 

Secondly, appellees contend that the applica- 
tion to them of the Sunday Closing Laws pro- 
hibits the free exercise of their religion. Crown 
alleges that if it is required by law to abstain 
from business on Sunday, then, because its own- 
ers’ religion demands closing from sundown Fri- 
day to sundown Saturday, Crown will be open 
only four and one-half days a week, thereby 
suffering extreme economic disadvantage. 
Crown’s Orthodox Jewish customers allege that 
because their religious beliefs forbid their shop- 
ping on the Jewish Sabbath, the statute’s effect 
is to deprive them, from Friday afternoon until 
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Monday of each week, of the opportunity to pur- 
chase the kosher food sanctioned by their faith. 
The orthodox rabbis allege that the statutes’ 
effect greatly complicates their task of super- 
vising the condition of kosher meat because the 
meat delivered on Friday would have to be 
kept until Monday. Furthermore, appellees con- 
tend that, because of all this, the statute dis- 
criminates against their religion. 

These allegations are similar, although not as 
grave, as those made by appellants in Braunfeld 
v. Brown, 365 U.S. ——, 81 S.Ct. 1144. Since the 
decision in that case rejects the contentions pre- 
sented by these appellees on the merits, we need 
not decide whether appellees have standing to 
raise these questions.? 

Mr. Justice FRANKFURTER and Mr. Justice 
HARLAN concur in a separate opinion. 

Accordingly, the decision below is reversed. 

Reversed. 

= * = 

Mr. Justice BRENNAN and Mr. Justice 
STEWART dissent. They are of the opinion that 
the Massachusetts statute, as applied to the ap- 
pellees in this case, prohibits the free exercise of 
religion. See their dissenting opinions in Braun- 
feld v. Brown, 81 S.Ct. at page 1149. 





7. Appellants have advanced several procedural argu- 
ments. Since these were briefed only as ancillary 
issues and were not orally argued, and since their 
determination is not necessary to the disposition of 
the major questions presented, we deem it inappro- 
priate to pass upon them now. 


Abraham BRAUNFELD et al., Appellants v. Albert N. BROWN, Commissioner of Police of 
the City of Philadelphia, Pennsylvania, et al. May 29, 1961, 81 S.Ct. 1144. 


Mr. Chief Justice WARREN announced the 
judgment of the Court and an opinion in which 
Mr. Justice BLACK, Mr. Justice CLARK, and 
Mr. Justice WHITTAKER concur. 

a * * 


This case concerns the constitutional validity 
of the application to appellants of the Pennsyl- 
vania criminal statute, enacted in 1959, which 


1. 18 Purdon’s Pa.Stat.Ann. § 4699.10 provides: 
“Selling certain personal property on Sunday 
“Whoever engages on Sunday in the business of 

selling, or sells or offers for sale, on such day, at 
retail, clothing and wearing apparel, clothing acces- 
sories, furniture, housewares, home, business or 
office furnishings, household, business or office ap- 
ea hardware, tools, paints, building and lum- 
er supply materials, jewelry, silverware, watches, 
clocks, luggage, musical instruments and recordings, 
or toys, excluding novelties and souvenirs, shall, 


proscribes the Sunday retail sale of certain 
enumerated commodities. Among the questions 
presented are whether the statute is a law re- 
specting an establishment of religion and 
whether the statute violates equal protection. 
Since both of these questions, in reference to this 


upon conviction thereof in a summary proceeding 
for the first offense, be sentenced to pay a fine of 
not exceeding one hundred dollars ($100), and for 
the second or any subsequent offense committed 
within one year after conviction for the first offense, 
be sentenced to pay a fine of not exceeding two 
hundred dollars ($200) or undergo imprisonment 
not exceeding thirty days in default thereof. 

“Each separate sale or offer to sell shall constitute 
a separate offense. 

“Information pr violations of this section 
shall be brought within seventy-two hours after the 
commyenion of the alleged offense’ and not there- 

ter.” 
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very statute, have already been answered in the 
negative, Two Guys from Harrison-Allentown, 
Inc., v. McGinley, 365 U.S. ——, 81 S.Ct. 1135, 
and since appellants present nothing new regard- 
ing them, they need not be considered here. 
Thus the only question for consideration is 
whether the statute interferes with the free exer- 
cise of appellants’ religion. 


Appellants are merchants in Philadelphia who 
engage in the retail sale of clothing and home 
furnishings within the proscription of the statute 
in issue. Each of the appellants is a member of 
the Orthodox Jewish faith, which requires the 
closing of their places of business and a total 
abstention from all manner of work from night- 
fall each Friday until nightfall each Saturday. 
They instituted a suit in the court below seeking 
a permanent injunction against the enforcement 
of the i959 statute. Their complaint, as amended, 
alleged that appellants had previously kept their 
places of business open on Sunday; that each of 
appellants had done a substantial amount of 
business on Sunday, compensating somewhat for 
their closing on Saturday; that Sunday closing 
will result in impairing the ability of all appel- 
lants to earn a livelihood and will render ap- 
pellant Braunfeld unable to continue in his busi- 
ness, thereby losing his capital investment; that 
the statute is unconstitutional for the reasons 
stated above. 

A three-judge court was properly convened 
and it dismissed the complaint on the authority 
of the Two Guys from Harrison case, 184 F.Supp. 
352. On appeal brought under 28 U.S.C. § 1253, 
28 U.S.C.A. § 1253, we noted probable jurisdic- 
tion, 362 U.S. 987, 80 S.Ct. 1078, 4 L.Ed.2d 1020. 


Appellants contend that the enforcement 
against them of the Pennsylvania statute will pro- 
hibit the free exercise of their religion because, 
due to the statute’s compulsion to close on Sun- 
day, appellants will suffer substantial economic 
loss, to the benefit of their non-Sabbatarian com- 
petitors, if appellants also continue their Sab- 
bath observance by closing their businesses on 
Saturday; that this result will either compel ap- 
pellants to give up their Sabbath observance, a 
basic tenet of the Orthodox Jewish faith, or will 
put appellants at a serious economic disadvan- 
tage if they continue to adhere to their Sabbath. 
Appellants also assert that the statute will oper- 
ate so as to hinder the Orthodox Jewish faith 
in gaining new adherents. And the corollary to 
these arguments is that if the free exercise of 
appellants’ religion is impeded, that religion is 
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being subjected to discriminatory treatment by 
the State. 

In McGowan v. Maryland, 365 U.S. ——-, —-, 
81 S.Ct. 1153, 1111, we noted the significance 
that this Court has attributed to the development 
of religious freedom in Virginia in determining 
the scope of the First Amendment's protection. 
We observed that when Virginia passed its 
Declaration of Rights in 1776, providing that “all 
men are equally entitled to the free exercise of 
religion,” Virginia repealed its laws which in any 
way penalized “maintaining any opinions in mat- 
ters of religion, forebearing to repair to church, 
or the exercising any mode of worship whatso- 
ever.” But, Virginia retained its laws prohibiting 
Sunday labor. 

We also took cognizance, in McGowan, of the 
evolution of Sunday Closing Laws from wholly 
religious sanctions to legislation concerned with 
the establishment of a day of community tran- 
quillity, respite and recreation, a day when the 
atmosphere is one of calm and relaxation rather 
than one of commercialism, as it is during the 
other six days of the week. We reviewed the 
still growing state preoccupation with improving 
the health, safety, morals and general well-being 
of our citizens. 

Concededly, appellants and all other persons 
who wish to work on Sunday will be burdened 
economically by the State’s day of rest mandate; 
and appellants point out that their religion re- 
quires them to refrain from work on Saturday 
as well. Our inquiry then is whether, in these 
circumstances, the First and Fourteenth Amend- 
ments forbid application of the Sunday Closing 
Law to appellants. 

Certain aspects of religious exercise cannot, in 
any way, be restricted or burdened by either 
federal or state legislation. Compulsion by law 
of the acceptance of any creed or the practice 
of any form of worship is strictly forbidden. The 
freedom to hold religious beliefs and opinions is 
absolute. Cantwell v. State of Connecticut, 310 
U.S. 296, 303, 60 S.Ct. 900, 903, 84 L.Ed. 1213; 
Reynolds v. United States, 98 U.S. 145, 166, 25 
L.Ed. 244. Thus, in West Virginia State Board of 
Education v. Barnette, 319 U.S. 624, 63 S.Ct. 
1178, 87 L.Ed. 1628, this Court held that state 
action compelling school children to salute the 
flag, on pain of expulsion from public school, 
was contrary to the First and Fourteenth 
Amendments when applied to those students 
whose religious beliefs forbade saluting a flag. 
But, this is not the case at bar; the statute before 
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us does not make criminal the holding of any 
religious belief or opinion, nor does it force 
anyone to embrace any religious belief or to say 
or believe anything in conflict with his religious 
tenets. 

However, the freedom to act, even when the 
action is in accord with one’s religious convic- 
tions, is not totally free from legislative restric- 
tions. Cantwell v. State of Connecticut, supra, 
310 U.S. at pages 303-304, 306, 60 S.Ct. at pages 
903-904. As pointed out in Reynolds v. United 
States, supra, 98 U.S. at page 164, legislative 
power over mere opinion is forbidden but it 
may reach people's actions when they are found 
to be in violation of important social duties or 
subversive of good order, even when the actions 
are demanded by one’s religion. This was articu- 
lated by Thomas Jefferson when he said: 


“Believing with you that religion is a mat- 
ter which lies solely between man and his 
God, that he owes account to none other 
for his faith or his worship, that the legisla- 
tive powers of the government reach actions 
only, and not opinions, I contemplate with 
sovereign reverence that act of the whole 
American people which declared that their 
legislature should ‘make no law respecting 
an establishment of religion, or prohibiting 
the free exercise thereof, thus building a 
wall of separation between church and State. 
Adhering to this expression of the supreme 
will of the nation in behalf of the rights of 
conscience, I shall see with sincere satisfac- 
tion the progress of those sentiments which 
tend to restore to man all his natural rights, 
convinced he has no natural right in opposi- 
tion to his social duties.” (Emphasis added. ) 
8 Works of Thomas Jefferson 113.2 


And, in the Barnette case, the Court was careful 
to point out that “the freedom asserted by these 
appellees does not bring them into collision with 
rights asserted by any other individual. It is 
such conflicts which most frequently require in- 
tervention of the State to determine where the 


2. Oliver Ellsworth, a member of the Constitutional 
Convention and later Chief Justice, wrote: 
“But while I assert the rights of religious liberty, 
I would not deny that the civil power has a right, 
in some cases, to interfere in matters of religion. It 
has a right to prohibit and punish gross immoralities 
and impieties; because the open practice of these 
is of evil example and detriment.” (Emphasis 
added.) Written in the Connecticut Courant, Dec. 
17, 1787, as quoted in 1 Stokes, Church and State 
in the United States, 535. 
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rights of one end and those of another begin. 
* * * It is * * * to be noted that the compulsory 
flag salute and pledge requires affirmation of a 
belief and an attitude of mind.” 319 U.S. at pages 
630, 633, 63 S.Ct. at page 1181. (Emphasis 
added. ) 

Thus, in Reynolds v. United States, this Court 
upheld the polygamy conviction of a member of 
the Mormon faith despite the fact that an ac- 
cepted doctrine of his church then imposed upon 
its male members the duty to practice polygamy. 
And, in Prince v. Commonwealth of Massachu- 
setts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645, 
this Court upheld a statute making it a crime 
for a girl under eighteen years of age to sell any 
newspapers, periodicals or merchandise in public 
places despite the fact that a child of the 
Jehovah’s Witnesses faith believed that it was 
her religious duty to perform this work. 

It is to be noted that, in the two cases just 
mentioned, the religious practices themselves 
conflicted with the public interest. In such cases, 
to make accommodation between the religious 
action and an exercise of state authority is a 
particularly delicate task, id., 321 U.S. at page 
165, 64 S.Ct. at page 441, because resolution in 
favor of the State results in the choice to the 
individual of either abandoning his religious 
principle or facing criminal prosecution. 

But, again, this is not the case before us be- 
cause the statute at bar does not make unlawful 
any religious practices of appellants; the Sunday 
law simply regulates a secular activity and, as 
applied to appellants, operates so as to make 
the practice of their religious beliefs more ex- 
pensive. Furthermore, the law’s effect does not 
inconvenience all members of the Orthodox 
Jewish faith but only those who believe it neces- 
sary to work on Sunday.* And even these are 
not faced with as serious a choice as forsaking 
their religious practices or subjecting themselves 
to criminal prosecution. Fully recognizing that 
the alternatives open to appellants and others 
similarly situated—retaining their present occu- 
pations and incurring economic disadvantage or 
engaging in some other commercial activity 
which does not call for either Saturday or Sunday 
labor—may well result in some financial sacrifice 
in order to observe their religious beliefs, still 


the option is wholly different than when the 


3. See the concurring opinion of Mr. Justice Cardozo, 
joined by Mr. Justice Brandeis and Mr. Justice 
Stone, in. Hamilton v. Regents of University, 293 
U.S. 245, 265-268, 55 S.Ct. 197, 205-206, 79 L.Ed. 
343. 
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legislation attempts to make a religious practice 
itself unlawful. 

To strike down, without the most critical 
scrutiny, legislation which imposes only an in- 
direct burden on the exercise of religion, i. e., 
legislation which does not make unlawful the 
religious practice itself, would radically restrict 
the operating latitude of the legislature. Statutes 
which tax income and limit the amount which 
may be deducted for religious contributions im- 
pose an indirect economic burden on the ob- 
servance of the religion of the citizen whose 
religion requires him to donate a greater amount 
to his church; statutes which require the courts 
to be closed on Saturday and Sunday impose a 
similar indirect burden on the observance of the 
religion of the trial lawyer whose religion re- 
quires him to rest on a weekday. The list of 
legislation of this nature is nearly limitless. 

Needless to say, when entering the area of 
religious freedom, we must be fully cognizant 
of the particular protection that the Constitution 
has accorded it. Abhorrence of religious perse- 
cution and intolerance is a basic part of our 
heritage. But we are a cosmopolitan nation 
made up of people of almost every conceivable 
religious preference. These denominations num- 
ber almost three hundred. Year Book of Ameri- 
can Churches for 1958, 257 et seq. Consequently, 
it cannot be expected, much less required, that 
legislators enact no law regulating conduct that 
may in some way result in an economic disad- 
vantage to some religious sects and not to others 
because of the special practices of the various 
religions. We do not believe that such an effect 
is an absolute test for determining whether the 
legislation violates the freedom of religion pro- 
tected by the First Amendment. 


Of course, to hold unassailable all legislation 
regulating conduct which imposes solely an in- 
direct burden on the observance of religion 
would be a gross oversimplification. If the pur- 
pose or effect of a law is to impede the observ- 
ance of one or all religions or is to discriminate 
invidiously between religions, that law is consti- 
tutionally invalid even though the burden may 
be characterized as being only indirect. But if 
the State regulates conduct by enacting a general 
law within its power, the purpose and effect of 
which is to advance the State’s secular goals, the 
statute is valid despite its indirect burden on 
religious observance unless the State may accom- 
plish its purpose by means which do not impose 
such a burden. See Cantwell v. State of Con- 
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necticut, supra, 310 U.S. at pages 304-305, 60 
S.Ct. at pages 903-904.4 

As we pointed out in McGowan v. Maryland, 
supra, at page 1110 of 81 S.Ct., we cannot find 
a State without power to provide a weekly 
respite from all labor and, at the same time, to 
set one day of the week apart from the others 
as a day of rest, repose, recreation and tranquilli- 
ty—a day when the hectic tempo of everyday 
existence ceases and a more pleasant atmosphere 
is created, a day which all members of the fam- 
ily and community have the opportunity to spend 
and enjoy together, a day in which people may 
visit friends and relatives who are not available 
during working days, a day when the weekly 
laborer may best regenerate himself. This is par- 
ticularly true in this day and age of increasing 
state concern with public welfare legislation. 

Also, in McGowan, we examined several sug- 
gested alternative means by which it was argued 
that the State might accomplish its secular goals 
without even remotely or incidentally affecting 
religious freedom. 365 U.S. at page ——, 81 S.Ct. 
at page 1118. We found there that a State might 
well find that those alternatives would not ac- 
complish bringing about a general day of rest. 
We need not examine them again here. 

However, appellants advance yet another 
means at the State’s disposal which they would 
find unobjectionable. They contend that the 
State should cut an exception from the Sunday 
labor proscription for those people who, because 
of religious conviction, observe a day of rest 
other than Sunday. By such regulation, appel- 
lants contend, the economic disadvantages im- 
posed by the present system would be removed 
and the State’s interest in having all people rest 
one day would be satisfied. 

A number of States provide such an exemp- 
tion,® and this may well be the wiser solution to 
the problem. But our concern is not with the 
wisdom of legislation but with its constitutional 
limitation. Thus, reason and experience teach 
that to permit the exemption might well under- 
mine the State’s goal of providing a day that, as 





4. Thus in cases like Murdock v. Commonwealth of 
Pennsylvania, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 
1292 and Follett v. Town of McCormick, 321 U.S. 
578, 64 S.Ct. 717, 88 L.Ed. 938, this Court struck 
down municipal ordinances which, in application, 
required religious colporteurs to pay a license tax 


as a condition to the pursuit of their activities be- 
cause the State’s interest, the obtaining of revenue, 
could be easily satisfied by imposing this tax on non- 
religious sources. 

5. E. g., Ind.Ann.Stat. § 10-4301. 
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best possible, eliminates the atmosphere of com- 
mercial noise and activity. Although not disposi- 
tive of the issue, enforcement problems would be 
more difficult since there would be two or more 
days to police rather than one and it would be 
more difficult to observe whether violations were 
occurring. 

Additional problems might also be presented 
by a regulation of this sort. To allow only people 
who rest on a day other than Sunday to keep 
their businesses open on that day might well 
provide these people with an economic advan- 
tage over their competitors who must remain 
closed on that day;* this might cause the Sun- 
day-observers to complain that their religions 
are being discriminated against. With this com- 
petitive advantage existing, there could well be 
the temptation for some, in order to keep their 
businesses open on Sunday, to assert that they 
have religious convictions which compel them 
to close their businesses on what had formerly 
been their least profitable day. This might make 
necessary a state-conducted inquiry into the sin- 
cerity of the individual’s religious beliefs,’ a 
practice which a State might believe would itself 
run afoul of the spirit of constitutionally pro- 
tected religious guarantees. Finally, in order to 
keep the disruption of the day at a minimum, 
exempted employers would probably have to hire 
employees who themselves qualified for the 
exemption because of their own religious beliefs,* 
a practice which a State might feel to be op- 
posed to its general policy prohibiting religious 
discrimination in hiring.’ For all of these reasons, 
we cannot say that the Pennsylvania statute be- 
fore us is invalid, either on its face or as applied. 

Mr. Justice HARLAN concurs in the judg- 
ment. Mr. Justice BRENNAN and Mr. Justice 
STEWART concur in our disposition of ap- 
pellants’ claims under the Establishment Clause 


6. “If he [the Orthodox Jewish storekeeper] opens on 
Saturday, he is subjected to very fierce competition 
indeed from Christian shopkeepers, whereas on Sun- 
day, supposing he closes on Saturday, he has an 
absolutely free run and no competition from Chris- 
tian shopkeepers at all.” 311 Parliamentary Debates, 
Commons, 492. 

“It is true that the orthodox abe will only be 
allowed to trade until two o'clock on Sunday, but 
during that time he will have a monopoly. That is 
a tremendous advantage. In many districts he will 
be the only trader with a shop open in that dis- 
trict.” 101 Parliamentary Debates, Lords, 430. 

. Connecticut, which has such an exemption statute, 
requires that Sabbatarians, in order to qualify, file a 

written notice of religious belief with the prosecut- 

ing attorney. Conn.Gen.Stat.Rev. § 53-303. 

E. g., Va.Code Ann., § 18.1-359. 

9. E. g., 43 Purdon’s Pa.Stat.Ann., §§ 951-963. 
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and the Equal Protection Clause. Mr. Justice 
FRANKFURTER and Mr. Justice HARLAN 
have rejected appellants’ claim under the Free 
Exercise Clause in a separate opinion. 


Accordingly, the decision is affirmed. 
Affirmed. 


Opinion by Brennan 


Mr. Justice BRENNAN, concurring and dis- 
senting. 

I agree with THE CHIEF JUSTICE that 
there is no merit in appellants’ establishment 
and equal-protection claims. I dissent, however, 
as to the claim that Pennsylvania has prohibited 
the free exercise of appellants’ religion. 

The Court has demonstrated the public need 
for a weekly surcease from worldly labor, and set 
forth the considerations of convenience which 
have led the State of Pennsylvania to fix Sunday 
as the time for that respite. I would approach 
this case differently, from the point of view of 
the individuals whose liberty is—concededly— 
curtailed by these enactments. For the values of 
the First Amendment, as embodied in the Four- 
teenth, look primarily towards the preservation 
of personal liberty, rather than towards the ful- 
fillment of collective goals. 

The appellants are small retail merchants, 
faithful practitioners of the Orthodox Jewish 
faith. They allege—and the allegation must be 
taken as true, since the case comes to us on a 
motion to dismiss the complaint—that“* * * 
one who does not observe the Sabbath [by re- 
fraining from labor] * * * cannot be an 
Orthodox Jew.” In appellants’ business area 
Friday night and Saturday are busy times; yet 
appellants, true to their faith, close during the 
Jewish Sabbath, and make up some, but not 
all, of the business thus lost by opening on Sun- 
day. “Each of the plaintiffs,” the complaint con- 
tinues, “does a substantial amount of business 
on Sundays, and the ability of the plaintiffs to 
earn a livelihood will be greatly impaired by 
closing their business establishment on Sundays.” 
Consequences even more drastic are alleged: 
“Plaintiff, Abraham Braunfeld, will be unable 


‘to continue in his business if he may not stay 


open on Sunday and he will thereby lose his 
capital investment.” In other words, the issue 
in this case—and we do not understand either 
appellees or the Court to contend otherwise—is 
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whether a State may put an individual to a 
choice between his business and his religion. 
The Court today holds that it may. But I dissent, 
believing that such a law prohibits the free 
exercise of religion. 


The first question to be resolved, however, 
is somewhat broader than the facts of this case. 
That question concerns the appropriate standard 
of constitutional adjudication in cases in which 
a statute is assertedly in conflict with the First 
Amendment, whether that limitation applies of 
its own force, or as absorbed through the less 
definite words of the Fourteenth Amendment. 
The Court in such cases is not confined to the 
narrow inquiry whether the challenged law is 
rationally related to some legitimate legislative 
end. Nor is the case decided by a finding that 
the State’s interest is substantial and important, 
as well as rationally justifiable. This canon of 
adjudication was clearly stated by Mr. Justice 
Jackson, speaking for the Court in West Virginia 
State Board of Education v. Barnette, 1943, 319 
U.S. 624, 639, 63 S.Ct. 1178, 1186, 87 L.Ed. 1628: 


“In weighing arguments of the parties it 
is important to distinguish between the due 
process clause of the Fourteenth Amend- 
ment as an instrument for transmitting the 
principles of the First Amendment and those 
cases in which it is applied for its own 
sake. The test of legislation which collides 
with the Fourteenth Amendment, because 
it also collides with the principles of the 
First, is much more definite than the test 
when only the Fourteenth is involved. Much 
of the vagueness of the due process clause 
disappears when the specific prohibitions 
of the First become its standard. The right 
of a state to regulate, for example, a public 
utility may well include, so far as the due 
process test is concerned, power to impose 
all of the restrictions which a legislature 
may have a “rational basis” for adopting. 
But freedoms of speech and of press, of 
assembly, and of worship may not be in- 
fringed on such slender grounds. They are 
susceptible of restriction only to prevent 
grave and immediate danger to interests 
which the state may lawfully protect. It is 
important to note that while it is the Four- 
teenth Amendment which bears directly 
upon the state it is the more specific limiting 
principles of the First Amendment that 
finally govern this case.” 


This exacting standard has been consistently 
applied by this Court as the test of legislation 
under all clauses of the First Amendment, not 
only those specifically dealing with freedom of 
speech and of the press. For religious freedom 
—the freedom to believe and to practice 
strange and, it may be, foreign creeds—has 
classically been one of the highest values of our 
society. See, e. g., Murdock v. Commonwealth 
of Pennsylvania, 1943, 319 U.S. 105, 115, 63 
S.Ct. 870, 876, 87 L.Ed. 1292; Jones v. City of 
Opelika, 1943, 319 U.S. 103, 63 S.Ct. 890, 87 
L.Ed. 1290; Martin v. City of Struthers, 1943, 
319 U.S. 141, 63 S.Ct. 862, 87 L.Ed. 1313; Follett 
v. Town of McCormick, 1944, 321 U.S. 573, 64 
S.Ct. 717, 88 L.Ed. 938; Marsh v. State of Ala- 
bama, 1946, 326 U.S. 501, 510, 66 S.Ct. 276, 280, 
90 L.Ed. 265. Even the most concentrated and 
fully articulated attack on this high standard 
has seemingly admitted its validity in principle, 
while deploring some incidental phraseology. 
See Kovacs v. Cooper, 1949, 336 U.S. 77, 89, 
95-96, 69 S.Ct. 448, 454, 458, 93 L.Ed. 513 (con- 
curring opinion); but cf. Ullmann v. United 
States, 1956, 350 U.S. 422, 76 S.Ct. 497, 100 L.Ed. 
511. The honored place of religious freedom in 
our constitutional hierarchy, suggested long ago 
by the argument of counsel in Permoli v. Mu- 
nicipality No. 1 of City of New Orleans, 1845, 
3 How. 589, 600, 11 L.Ed. 739, and fore- 
shadowed by a prescient footnote in United 
States v. Carolene Products Co., 1938, 304 U.S. 
144, 152, 58 S.Ct. 778, 783, 82 L.Ed. 1234, note 
4, must now be taken to be settled. Or at least 
so it appeared until today. For in this case the 
Court seems to say, without so much as a 
deferential nod towards that high place which 
we have accorded religious freedom in the past, 
that any substantial state interest will justify 
encroachments on religious practice, at least 
if those encroachments are cloaked in the guise 
of some nonreligious public purpose. 

Admittedly, these laws do not compel overt 
affirmation of a repugnant belief, as in Barnette, 
nor do they prohibit outright any of appellants’ 
religious practices, as did the federal law upheld 
in Reynolds v. United States, 1878, 98 U.S. 145, 
25 L.Ed. 244, cited by the Court. That is, the 
laws do not say that appellants must work on 
Saturday. But their effect is that appellants may 
not simultaneously practice their religion and 
their trade, without being hampered by a sub- 
stantial competitive disadvantage. Their effect 
is that no one may at one and the same time 
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be an Orthodox Jew and compete effectively 
with his Sunday-observing fellow tradesmen. 
This clog upon the exercise of religion, this 
state-imposed burden on Orthodox Judaism, has 
exactly the same economic effect as a tax levied 
upon the sale of religious literature. And yet, 
such a tax, when applied in the form of an excise 
or license fee, was held invalid in Follett v. 
Town of McCormick, supra. All this the Court, 
as I read its opinion, concedes. 

What, then, is the compelling state interest 
which impels the Commonwealth of Pennsyl- 
vania to impede appellants’ freedom of worship? 
What overbalancing need is so weighty in the 
constitutional scale that it justifies this sub- 
stantial, though indirect, limitation of appellants’ 
freedom? It is not the desire to stamp out a 
practice deeply abhorred by society, such as 
polygamy, as in Reynolds, for the custom of 
resting one day a week is universally honored, 
as the Court has amply shown. Nor is it the 
State’s traditional protection of children, as in 
Prince v. Commonwealth of Massachusetts, 
1944, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645, 
for appellants are reasoning and fully autono- 
mous adults. It is not even the interest in seeing 
that everyone rests one day a week, for appel- 
lants’ religion requires that they take such a 
rest. It is the mere convenience of having every- 
one rest on the same day. It is to defend this 
interest that the Court holds that a State need 
not follow the alternative route of granting an 
exemption for those who in good faith observe 
a day of rest other than Sunday. 


It is true, I suppose, that the granting of 
such an exemption would make Sundays a little 
noisier, and the task of police and prosecutor a 
little more difficult. It is also true that a majority 
—2l—of the 34 States which have general Sun- 
day regulations have exemptions of this kind.’ 
We are not told that those States are 
significantly noisier, or that their police are 
significantly more burdened, than Pennsylvania’s. 
Even England, not under the compulsion of a 
written constitution, but simply influenced by 


1. Conn.Gen.Stat., 1958 rev., § 53-303; Fla. Laws 
1959, c. 59-1650, § 2; Ill. Rev.Stat., 1959, c. 38, 
§ 549: Burns’ Ind.Ann.Stat., 1956 repl., § 10-4301; 
Kan.Gen.Stat.Ann., 1949, § 21-953; Ky.Rev. Stat., 
1959: § 436.160(2); Me.Rev.Stat., 1954, c. 
134, § 44; Mass.Gen.Laws Ann., 1958, c. 136, 
§ 6; Mich.Stat.Ann., 1957 rev., §§ 18.855, 18.122, 
9.2702, Comp.Laws Supp.1956, § 435.252; 
Comp.Laws 1948, §§ 338.682, 435.7; Mo.Rev.Stat., 
1953, § 563.700; Neb.Rev.Stat., 1943, § 28-940; 
N.J.Stat.Ann., 1953, § 2A:171-4; McKinney’s N.Y.: 
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considerations of fairness, has such an exemption 
for some activities. The Court conjures up sev- 
eral difficulties with such a system which seem 
to me more fanciful than real. Non-Sunday ob- 
servers might get an unfair advantage, it is said. 
A similar contention against the draft exemption 
for conscientious objectors (another example of 
the exemption technique) was rejected with the 
observation that “its unsoundness is too apparent 
to require” discussion. Selective Draft Law Cases 
[Arver v. United States] 1918, 245 U.S. 366, 
390, 38 S.Ct. 159, 165, 62 L.Ed. 349. However 
widespread the complaint, it is legally baseless, 
and the State’s reliance upon it cannot withstand 
a First Amendment claim. We are told that an 
official inquiry into the good faith with which 
religious beliefs are held might be itself uncon- 
stitutional. But this Court indicated otherwise 
in United States v. Ballard, 1944, 322 U.S. 78, 
64 S.Ct. 882, 88 L.Ed. 1148. Such an inquiry is 
no more an infringement of religious freedom 
than the requirement imposed by the Court 
itself in McGowan v. State of Maryland, at page 
1107 of 81 S.Ct., that a plaintiff show that his 
good-faith religious beliefs are hampered before 
he acquires standing to attack a statute under 
the Free-Exercise Clause of the First Amend- 
ment. Finally, I find the Court’s mention of a 
problem under state antidiscrimination statutes 
almost chimerical. Most such statutes provide 
that hiring may be made on a religious basis 
if religion is a bona fide occupational qualifica- 
tion.* It happens, moveover, that Pennsylvania’s 
statute has such a provision.‘ 

In fine, the Court, in my view, has exalted 
administrative convenience to a constitutional 
level high enough to justify making one religion 
economically disadvantageous. The Court would 
justify this result on the ground that the effect 
on religion, though substantial, is indirect. The 
Court forgets, I think, a warning uttered during 
the congressional discussion of the First Amend- 
ment itself: “* * * the rights of conscience 
are, in their nature, of peculiar delicacy, and 





Laws. Penal Law, § 2144; N.D.Rev.Code, 1943, § 
12-2117; NDCC 12-21-17; Page’s Ohio Gen.Code 
Ann., 1954, § 18045; Okla.Stat.Ann., 1958, Tit. 21, 
§ 909; R.I.Gen.Laws, 1956, § 11-40—-4; S.D.Code, 
1939, § 13.1710; Vernon’s Ann.Tex.Pen.Code, § 
284; Va.Code, 1950, § 18.1-359; Wash.Rev.Code, 
1959, § 9.76.-020; W.Va.Code Ann., 1955, c. 61, 
Art. 8, § 6073. Cf. Wis.Stat.Ann., 1958, § 301.-33. 

2. E. g., Shops Act, 1950, 14 Geo. VI, c. 28, § 53. 

8. E. 5 Mass.Gen.Laws Ann., 1958, c. 151B, § 4, 

¥ subd. 1 


. 43 Purdon’s Pa.Stat.Ann. § 955. 
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will little bear the gentlest touch of governmen- 
talent 6%? *."* 

I would reverse this judgment and remand for 
a trial of appellants’ allegations, limited to the 
free-exercise-of-religion issue. 


Stewart Dissent 


Mr. Justice STEWART, dissenting. 
I agree with substantially all that Mr. Justice 


5. I Annals of Cong. 730 (remarks of Representative 
Daniel Carroll of Maryland, August 15, 1789). 


Frankfurter Opinion For 


Separate opinion of Mr. Justice FRANKFUR- 
TER, whom Mr. Justice HARLAN joins. 
° oO o 


V. 

Appellees in the Gallagher case and appellants 
in the Braunfeld case contend that, as applied 
to them, Orthodox Jewish retailers and their 
Orthodox Jewish customers, the Massachusetts 
Lord’s day statute and the Pennsylvania Sun- 
day retail sales act violate the Due Process 
Clause of the Fourteenth Amendment because, 
in effect, the statutes deter the exercise and ob- 
servance of their religion. The argument runs that 
by compelling the Sunday closing of retail stores 
and thus making unavailable for business and 
shopping uses one-seventh part of the week, 
these statutes force them either to give up the 
Sabbath observance—an essential part of their 
faith-or to forego advantages enjoyed by the 
non-Sabbatarian majority of the community. 
They point out, moreover, that because of the 
prevailing five-day working week of a large pro- 
portion of the population, Sunday is a day pe- 
culiarly profitable to retail sellers and peculiarly 
convenient to retail shoppers. The records in 
these cases support them in this. 

The claim which these litigants urge assumes 
a number of aspects. First, they argue that any 
one-common-day-of-closing regulation which 
selected a day other than their Sabbath would 
be ipso facto unconstitutional in its application 
to them because of its effect in preferring per- 
sons who observe no Sabbath, therefore creating 
economic pressures which urge Sabbatarians to 
give up their usage. The creation of this pres- 
sure by the Sunday statutes, it is said, is not so 
necessary a means to the achievement of the 


BRENNAN has written. Pennsylvania has passed 
a law which compels an Orthodox Jew to choose 
between his religious faith and his economic sur- 
vival. That is a cruel choice. It is a choice which 
I think no State can constitutionally demand. 
For me this is not something that can be swept 
under the rug and forgotten in the interest of 
enforced Sunday togetherness. I think the im- 
pact of this law upon these appellants grossly 
violates their constitutional right to the free exer- 
cise of their religion. 


All Sunday Closing Cases 


ends of day-of-rest legislation as to justify its 
employment when weighed against the injury to 
Sabbatarian religion which it entails. Six-day 
week regulation, with the closing day left to 
individual choice, is urged as a more reasonable 
alternative. 


Second, they argue that even if legitimate state 
interests justify the enforcement against persons 
generally of a single common day of rest, the 
choice of Sunday as that day violates the rights 
of religious freedom of the Sabbatarian minority. 
By choosing a day upon which Sunday-observing 
Christians worship and abstain from labor, the 
statutes are said to discriminate between re- 
ligions. The Sunday observer may practice his 
faith and yet work six days a week, while the 
observer of the Jewish Sabbath, his competitor, 
may work only during five days, to the latter's 
obvious disadvantage. Orthodox Jewish shoppers 
whose jobs occupy a five-day week have no 
week-end shopping day, while Sunday-observing 
Christians do. Leisure to attend Sunday services, 
and relative quiet throughout their duration, is 
assured by law, but no equivalent treatment is 
accorded to Friday evening and Saturday serv- 
ices. Sabbatarians feel that the power of the 
State is employed to coerce their observance of 
Sunday as a holy day; that the State accords a 
recognition to Sunday Christian doctrine which 
is withheld from Sabbatarian creeds. All of these 
prejudices could be avoided, it is argued, with- 
out impairing the effectiveness of common-day- 
of-rest regulation, either by fixing as the rest 
time some day which is held sacred by no sect, 
or by providing for a Sunday work ban from 
which Sabbatarians are excepted, on condition 
of their abstaining from labor on Saturday. Fail- 
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ure to adopt these alternatives in lieu of Sunday 
statutes applicable to Sabbatarians is said to 
constitute an unconstitutional choice of means. 

Finally, it is urged that if, as means, these 
statutes are necessary to the goals which they 
seek to attain, nevertheless the goals themselves 
are not of sufficient value to society to justify 
the disadvantage which their attainment im- 
poses upon the religious exercise of Sabbatarians. 

The first of these contentions has already 
been discussed. The history of Sunday legislation 
convincingly demonstrates that Sunday statutes 
may serve other purposes than the provision 
merely of one day of physical stoppage in seven. 
These purposes fully justify common-day-of-rest 
statutes which choose Sunday as the day. 

In urging that an exception in favor of those 
who observe some other day as sacred would 
not defeat the ends of Sunday legislation, and 
therefore that failure to provide such an excep- 
tion is an unnecessary—hence an unconstitutional 
—burden on Sabbatarians, the Gallagher ap- 
pellees and Braunfeld appellants point to such 
exceptions in twenty-one of the thirty-four juris- 
dictions which have statutes banning labor or 
employment or the selling of goods on Sunday.?” 
Actually, in less than half of these twenty-one 
States does the exemption extend to sales activity 
as well as to labor.1° There are tenable reasons 
why a legislature might choose not to make such 


102. Wisconsin, which does not have a general ban on 
Sunday labor, but does have a statute prohibiting 
automobile trading on that day, also makes an 
exception in favor of those who conscientiously 
observe the Jewish Sabbath. West’s Wis. Stat. 
Ann., 1961 Supp., § 218.01(3) (a), par. 21. Other 
jurisdictions having statutes which cover only one 
or a few enumerated activities provide no Sab- 
batarian exception. Fla. Laws 1959, Special Acts, 
c. 59-1650, a local-option shop-closing statute 
applicable to Orange County, does contain such 
an exception, and in Michigan there are similar 
pan sing 8 clauses attached to barbering and auto- 
trading bans as well as to the general Sunday 
laws. Mich. Stat. Ann., 1957 Rev. Vol., §§ 18.122, 
9.2702, Comp. Laws 1948, § 338.682; Comp. 
Laws Supp. 1956, § 435.252. 

103. In Kansas, Massachusetts, Missouri, New Jersey, 
New York, North Dakota, Rhode Island, South 
Dakota, Texas, Washington, and probably in 
Connecticut and Maine, the exception does not 
cover the sale of goods. Kan. Gen. Stat. Ann., 
1949, § 21-953, State v. Haining, 1930, 131 Kan. 
853, 293 P. 952; Mass. Gen. Laws Ann., 1958, c. 
136, § 6, Commonwealth v. Has, 1877, 122 Mass. 
40; Commonwealth v. Starr, 1887, 144 Mass. 359, 
11 N.E. 533; Commonwealth v. Kirshen, 1907, 
194 Mass. 151, 80 N.E. 2; Vernon’s Mo.Stat. 
Ann., 1953, § 563.700; N.J. Stat. Ann., 1953 § 
2A:171-4; McKinney’s N.Y. Laws, Pen., Law, § 
2144, People v. Friedman, 1950, 302 N.Y. 75, 96 
N.E. 2d 184, appeal dismissed for want of a 
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an exception. To whatever extent persons who 
come within the exception are present in a com- 
munity, their activity would disturb the at- 
mosphere of general repose and reintroduce into 
Sunday the business tempos of the week. Ad- 
ministration would be more difficult, with viola- 
tions less evident and, in effect, two or more 
days to police instead of one. If it is assumed 
that the retail demand for consumer items is 
approximately equivalent on Saturday and on 
Sunday, the Sabbatarian, in proportion as he is 
less numerous, and hence the competition less 
severe, might incur through the exception a 
competitive advantage over the non-Sabbatarian, 
who would then be in a position, presumably, to 
complain of discrimination against his religion. 
Employers who wished to avail themselves of 
the exception would have to employ only their 
co-religionists,!° and there might be introduced 


substantial federal question, 341 U.S. 907, 71 

S.Ct. 623, 95 L.Ed. 1345; cf. People v. Adler, 

1916, 174 App. Div. 301, 160 N.Y.S. 5389 (man- 

ufacturing activities); N.D. Century Code, 1960, 

§ 12-21-17; R.I. Gen. Laws, 1956, § 11-40-4 

(shops, mechanical work in compact places, etc. ); 

S.D. Code, 1939, § 18.1710; Vernon's Tex. Stat., 
1952, Pen. Code, Art. 284; Wash. Rev. Code, 
1959, § 9.76.020, State v. Grabinski, 1949, 83 
Wash. 2d 608, 206 P.2d 1022; Conn. Gen. Stat. 
Rev., 1958, § 53-303; Me. Rev. Stat., 1954, c. 134 § 
44. Cf. State v. Weiss, 1906, 97 Minn. 125, 105 
N.W. 1127. The exemption in Indiana, Kentucky, 
Michigan, Nebraska, Ohio, Oklahoma, Virginia 
and West Virginia does extend to selling, but in 
the last two named States an exempted person 
may not employ other persons not of his belief 
on Sunday. Burns’ Ind. Stat. Ann., 1956 Replace- 
ment Vol., § 10-4301; Ky. Rev. Stat., 1960, § 
436.160, Cohen v. Webb, 1917, 175 Ky. 1, 192 
S.W. 828; Mich. Stat. Ann., 1957 Rev. Vol., §§ 
18.855, 18.856(1), Comp. Laws 1948, §§ 338.775, 
435.8, Builders Ass’n v. City of Detroit, 1940, 295 
Mich. 272, 294 N.W. 677, semble; Neb. Rev. 
Stat., 1956 Reissued Vol., § 28-940; Page’s Ohio 
Rev. Code Ann., 1954, § 3773.24; Okla. Stat. 
Ann., 1958, Tit. 21, § 909, Krieger v. State, 1916, 
12 Okla. Cr. 566, 160 P. 86; Va. Code, 1960 
Replacement Vol., § 18.1-359; W. Va. Code Ann., 
1955, c. 61, Art. 8, § 18 [6073]. The meaning 
of the provision in Illinois, Ill. Rev. Stat. 1959, c. 
88, § 549, is not clear. 

104. See 101 H.L.Deb. 480 (5th ser. 1935-1936); 311 
H.C.Deb. 492 (5th ser. 1935-1936). On this 
ground some state courts have even held Sab- 
batarian exceptions invalid as discriminatory. City 
of Shreveport v. Levy, 1874, 26 La. Ann. 671; 
Kislingbury v. Treasurer of City of Plainfield, 
C.P. 1932, 160 A. 654, 10 N.J. Misc. 798. See 
State v. Grabinski, 1949, 33 Wash. 2d 603, 206 
P.2d 1022, reserving the question. However, in 
Johns v. State, 1881, 78 Ind. 332, the exemption 
was sustained. 

105. See Va. Code, 1960 Replacement Vol., § 18.1- 
859; W. Va. Code Ann., 1955, c. 61, Art. 8, § 18 
[6073]; Factories Act, 1987, 1 Edw. VIII & 1 
Geo. VI, c. 67, § 91. 
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into private employment practices an element 
of religious differentiation which a legislature 
could regard as undesirable.’ 


Finally, a relevant consideration which might 
cause a State’s lawmakers to reject exception for 
observers of another day than Sunday is that 
administration of such a provision may require 
judicial inquiry into religious belief. A legisla- 
ture could conclude that if all that is made req- 
uisite to qualify for the exemption is an ab- 
stinence from labor on some other day, there 
would be nothing to prevent an enterpriser 
from closing on his slowest business day, to take 
advantage of the whole of the profitable week- 
end trade, thereby converting the Sunday labor 
ban, in effect, into a day-of-rest-in-seven statute, 
with choice of the day left to the individual. 
All of the state exempting statutes seem to re- 
flect this consideration. Ten of them require that 
a person claiming exception - “conscientiously” 
believe in the sanctity of another day or “con- 
scientiously” observe another day as the Sab- 
bath.2°* Five demand that he keep another day 
as “holy time.”1°° Three allow the exemption 
only to members of a “religious” society observ- 
ing another day,’° and a fourth provides for 
proof of membership in such a society by the 
certificate of a preacher or of any three ad- 
herents.14° In Illinois the claimant must observe 
some day as a “Sabbath,” and in New Jersey he 
must prove that he devotes that day to religious 
exercises.!11_ Connecticut, one of the jurisdictions 
demanding conscientious belief, requires in ad- 
dition that he who seeks the benefit of the ex- 
ception file a notice of such belief with the 
prosecuting attorney.*’* 





106. Both Pennsylvania and Massachusetts have fair 
employment practices acts re hy religious 
discrimination in hiring. Purdon’s Pa. Stat. Ann., 
1960 Supp., Tit. 43, §§ 951 to 963; Mass. Gen. 
Laws Ann., 1958, c. 151B, §§ 1 to 10. 

107. Connecticut, Indiana, Maine, Massachusetts, 
Michigan, Nebraska, Ohio, Texas, Virginia, West 
Virginia. Wisconsin's statute is similar. 

108. New York, North Dakota, Oklahoma, South 
Dakota, Washington. 

109. Kansas, Kentucky, Missouri. 

110. Rhode Island. 

111. This New Jersey excepting statute appears to be 
currently inoperative. The State’s general labor 
ban has recently been held impliedly repealed by 
the enactment of a Sunday retail sales prohibition, 
Two Guys from Harrison, Inc., v. Furman, 1960, 
82 N.J. 199, 160 A.2d 265, and the excepting 
provision, by its terms, does not extend to Sunday 
selling by Sabbatarians. 

112. And see In re Berman, 1956, 344 Mich. 598, 75 
N.W.2d 8, determining the posture under a con- 
scientious-Sabbatarian exception of a Sabbatarian 


Indicative of the practical administrative diffi- 
culties which may arise in attempts to effect, 
consistently with the purposes of Sunday closing 
legislation, an exception for persons conscien- 
tiously observing another day as Sabbath, are the 
provisions of § 53 of the British Shops Act, 
1950,'!* continuing in substance § 7 of the Shops 
(Sunday Trading Restriction) Act, 1936.14 
These were the product of experience with earlier 
forms of exemptions which had proved un- 
satisfactory,5 and the new 1936 provisions 
were enacted only after the consideration 
and rejection of a number of proposed alter- 
natives. They allow shops which are regis- 
tered under the section and which remain closed 
on Saturday to open for trade until 2 p. m. on 
Sunday. Applications for registration must con- 
tain a declaration that the shop occupier “consci- 
entiously objects on religious grounds to carrying 
on trade or business on the Jewish Sabbath,”""7 


owner of three stores who operated one himself, 
closing on Saturdays and opening on Sundays, 
and the other two through agents, opening Sat- 
urdays and closing Sundays. 

113. 14 Geo. VI, c. 28. 

114. 26 Geo. V & 1 Edw. VIII, c. 53. 

115. Principally the Jewish exemption in the Hair- 
dressers’ and Barbers’ Shops (Sunday Closing) 
Act. 1930, 20 & 21 Geo. V, c. 35, § 3. See 101 
H.L.Deb. 489, 442 (5th ser. 1935-1936); 311 
H.C.Deb. 502 (5th ser. 1935-1936). The 1930 act 
was repealed by the Shops Act, 1950, 14 Geo. 
VI, c. 28, Eighth Schedule, although § 67 of 
the latter act continues similar provisions for 
Scotland. The problem of special Sunday regula- 
tion for the Jewish Population had involved 
Parliament at least since the turn of the century. 
Sections 47, 48 of the Factory and Worksho 
Act, 1901, 1 Edw. VII, c. 22, permitted Jewis 
employers certain exemptions from that act’s pro- 
hibition of Sunday employment of women and 
children. The terms of the exemption are altered 
by the Factories Act, 1987, 1 Edw. VIII & 1 
Geo. VI, c. 67, § 91. See also Report from the 
Select Committee of the House of Lords on the 
Sunday Closing (Shops) Bill [H.L.] (1905), 71- 
83, 142-147, 153-157. 

116. Among these was a provision permitting any shop- 
keeper in London to elect to close on Saturdays 
instead of Sundays. See 311 H.C.Deb. 447-461 
(5th ser. 1935-1936). The Jewish exemption pro- 
visions of § 7 were the most strenuously debated 
provisions of the Shops (Sunday Trading Restric- 
tion) Act. See 308 H.C.Deb. 2188-2192, 2202- 
2208, 2217 (5th ser. 1935-1936); 101 H.L.Deb. 
263, 270, 427-434 (5th ser. 1935-1936); 311 
H.C.Deb. 447-461, 478-507 (5th ser. 1935-1936). 
The recognized inadequacy of the exemption was 
in part responsible for the act’s special provisions 
(§ 8) for the London area, where the bulk of 
the English Jewish trading population does busi- 
ness. Id., at 2087, 2090-2091, 2103-2104. 

117. See the statutory form prescribed by the Shops 
Regulations, 1937, S. R. & O., 1987, No. 271, 
Schedules IV(a) and IV(b). 
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and any person who, to procure registration, 
“knowingly or recklessly makes an untrue state- 
ment or untrue representation,” is subject to fine 
and imprisonment. Whenever upon representa- 
tions made to them the local authority find 
reason to believe that a registered occupier is 
not a person of the Jewish religion or “that a 
conscientious objection on religious grounds 
* * * is not genuinely held,” the authority may 
furnish particulars of the case to a tribunal estab- 
lished after consultation with the London Com- 
mittee of Deputies of the British Jews,1!* which 
tribunal, if in their opinion the occupier is not 
a person of the Jewish religion or does not 
genuinely hold a conscientious objection to trade 
on the Jewish Sabbath, shall so report to the 
local authority; and upon this report the occu- 
pier’s registration is to be revoked.1'® Surely, in 
light of the delicate enforcement problems to 
which these provisions bear witness, the legis- 
lative choice of a blanket Sunday ban applicable 
to observers of all faiths cannot be held un- 
reasonable. A legislature might in reason find 
that the alternatives of exempting Sabbatarians 
would impede the effective operation of the 
Sunday statutes, produce harmful collateral 





118. The constitution of the tribunals for Jews and for 
Seventh Day Adventists (see note 119, infra) and 
the procedures of the tribunals are prescribed by 
the Shops Regulations, 1937, S. R. & O., 1937, 
No. 271, Reg. 4, and the Shops (Procedure for 
Jewish Tribunals) Regulations, 1937, S. R. & O 
1937, No. 1038. 

119. Other provisions indicate the intricate problems 
of administration which the exemption raises. 
Section 58(3) provides that in the case of shops 
occupied by a partnership or company the sodi- 
cation of the exemption is determined by the 
religion of the majority of the partners or directors. 
Section (5) prohibits the occupier of a shop regis- 
tered for the exemption from keeping open any 
other shop on Saturday, and prohibits any person 
who has made a statutory declaration of consci- 
entious objection for purposes of registration from 
working in, or employing any other person in, or 
being concerned in the control of a firm which 
employs any other person in, a shop open on 
Saturday. Compare In re Berman, note 112, supra. 
Subsection (9) permits cancellation of the registra- 
tion of any shop at the application of the occupier, 
but provides that registration shall not be can- 
celled within twelve months of the date upon 
which application for registration was made; and 
subsection (10) aie os the same occupier’s 
again registering the shop for exemption. Section 
53(12) makes the exception provisions applicable 
as well as members of any religious body regularly 
observing the Jewish Sabbath as to Jews, and 
provides that for such persons the function served 
in the case of Jews by the London Committee 
of Deputies of the British Jews shall be served by 
“such body as appears to the Secretary of State 
to represent such persons.” 
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effects, and entail, itself, a not inconsiderable 
intrusion into matters of religious faith. How- 
ever preferable, personally, one might deem such 
an exception, I cannot find that the Constitution 
compels it. 


It cannot, therefore, be said that Massachu- 
setts and Pennsylvania have imposed gratuitous 
restrictions upon the Sunday activities of persons 
observing the Orthodox Jewish Sabbath in 
achieving the legitimate secular ends at which 
their Sunday statutes may aim. The remaining 
question is whether the importance to the public 
of those ends is sufficient to outweigh the re- 
straint upon the religious exercise of Orthodox 
Jewish practicants which the restrictions entails. 
See Prince v. Commonwealth of Massachusetts, 
321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645; Cox v. 
State of New Hampshire, 312 U.S. 569, 61 S.Ct. 
762, 85 L.Ed. 1049. The nature of the legislative 
purpose is the preservation of a traditional insti- 
tution which assures to the community a time 
during which the mind and body are released 
from the demands and distractions of an increas- 
ingly mechanized and competition-driven society. 
The right to this release has been claimed by 
workers and by small enterprisers, especially by 
retail merchandisers, over centuries, and finds 
contemporary expression in legislation in three- 
quarters of the States. The nature of the injury 
which must be balanced against it is the eco- 
nomic disadvantage to the enterpriser, and the 
inconvenience to the consumer, which Sunday 
regulations impose upon those who choose to 
adhere to the Sabbatarian tenets of their faith. 

These statutes do not make criminal, do not 
place under the onus of civil or criminal disa- 
bility, any act which is itself prescribed by the 
duties of the Jewish or other religions. They do 
create an undeniable financial burden upon the 
observers of one of the fundamental tenets of 
certain religious creeds, a burden which does 
not fall equally upon other forms of observance. 
This was true of the tax which this Court held 
an unconstitutional infringement of the free 
exercise of religion in Follett v. Town of McCor- 
mick, 321 U.S. 573, 64 S.Ct. 717, 88 L.Ed. 938. 
But unlike the tax in Follett, the burden which 
the Sunday statutes impose is an incident of the 
only feasible means to achievement of their 
particular goal. And again unlike Follett, the 
measure of the burden is not determined by 
fixed legislative decree, beyond the power of the 
individual to alter. Upon persons who earn their 
livelihood by activities not prohibited on Sun- 
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day, and upon those whose jobs require only a 
five-day week, the burden is not considerable. 
Like the customers of Crown Kosher Super 
Market in the Gallagher case, they are incon- 
venienced in their shopping. This is hardly to 
be assessed as an injury of preponderant consti- 
tutional weight. The burden on retail sellers 
competing with Sunday-observing and non- 
observing retailers is considerably greater. But, 
without minimizing the fact of this disad- 
vantage, the legislature may have concluded that 
its severity might be offset by the industry and 
commercial initiative of the individual merchant. 
More is demanded of him, admittedly, whether 
in the form of additional labor or of material 
sacrifices, than is demanded of those who do 
not choose to keep his Sabbath. More would 
be demanded of him, of course, in a State in 
which there were no Sunday laws and in which 
his competitors chose—like Two Guys from 
Harrison—to do business seven days a week. In 
view of the importance of the community inter- 
ests which must be weighed in the balance, is 
the disadvantage wrought by the nonexempting 
Sunday statutes an impermissible imposition 
upon the Sabbatarian’s religious freedom? Every 
court which has considered the question during 
a century and a half has concluded that it is 
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not.!2° This Court so concluded in Friedman v. 
People of State of New York, 341 U.S. 907, 71 
S.Ct. 623, 95 L.Ed. 1345. On the basis of the 
criteria for determining constitutionality, as op- 
posed to what one might desire as a matter of 


legislative policy, a contrary conclusion cannot 
be reached. 
a ad o 


120. Frolickstein v. Mayor of Mobile, 1867, 40 Ala. 
725; Scales v. State, 1886, 47 Ark. 476, 1 S.W. 
769; State v. Haining, 1930, 131 Kan. 853, 293 P. 
952; Commonwealth v. Has, 1877, 122 Mass. 40; 
Commonwealth v. Chernock, 1957, 336 Mass. 384, 
145 N.E.2d 920; State v. Weiss, 1906, 97 Minn. 
125, 105 N.W. 1127; Komen v. City of St. Louis, 
1926, 316 Mo. 9, 289 S.W. 838 (subsequently 
overruled on another point); State v. Fass, County 
Ct. 1960, 62 N.J. Super. 265, 162 A.2d 608; 
People v. Friedman, 1950, 302 N.Y. 75, 96 N.E. 
2d_ 184, appeal dismissed for want of a substantial 
federal question, 341 U.S. 907, 71 S.Ct. 623, 95 
L.Ed. 1845; Silverberg Bros. v. Douglass, 1909, 62 
Misc. 340, 114 N.Y.S. 824; Commonwealth v. 
Wolf, 1817, 3 Serg. & R., Pa. 48; Specht v. 
Commonwealth, 1848, 8 Pa. 312; City Council 
of Charleston v. Benjamin, $.C. 1848, 2 Strob. L. 
508; Xepapas v. Richardson, 1929, 149 S.C. 52, 
146 S.E. 686 semble; State v. Bergfeldt, 1905, 41 
Wash. 234, 83 P. 177, writ of error dismissed 
210 U.S. 438, 28 S.Ct. 764, 52 L.Ed. 1188 (pro- 
hibiting barbering). And see State ex rel. Walker 
v. Judge, 1887, 39 La. Ann. 132, 141, 1 So. 487, 
444; ct. Ex parte Sundstrom, 1888, 25 Tex. App. 
1338, 8 S.W. 207. 


Douglas Dissent in All Sunday Closing Cases 


Mr. Justice DOUGLAS, dissenting. 

The question is not whether one day out of 
seven can be imposed by a State as a day of 
rest. The question is not whether Sunday can by 
force of custom and habit be retained as a day 
of rest. The question is whether a State can 
impose criminal sanctions on those who, unlike 
the Christian majority that makes up our society, 
worship on a different day or do not share the 
religious scruples of the majority. 

If the “free exercise” of religion were subject 
to reasonable regulations, as it is under some 
constitutions, or if all laws “respecting the estab- 
lishment of religion” were not proscribed, I 
could understand how rational men, represent- 
ing a predominantly Christian civilization, might 
think these Sunday laws did not unreasonably 
interfere with any one’s free exercise of religion. 
and took no step toward a burdensome estab- 
lishment of any religion. 

But that is not the premise from which we 


start, as there is agreement that the fact that a 
State, and not the Federal Government, has 
promulgated these Sunday laws does not change 
the scope of the power asserted. For the classic 
view is that the First Amendment should be 
applied to the States with the same firmness as 
it is enforced against the Federal Government. 
See Lovell v. City of Griffin, 303 U.S. 444, 450, 
58 S.Ct. 666, 668, 82 L.Ed, 949; Minersville 
School District v. Gobitis, 310 U.S. 586, 593, 60 
S.Ct. 1010, 1012, 84 L.Ed. 1375; Murdock v. 
Commonwealth of Pennsylvania, 319 U.S. 105, 
108, 63 S.Ct. 870, 872, 87 L.Ed. 1292; West 
Virginia State Board of Education v. Barnette, 
319 U.S. 624, 639, 63 S.Ct. 1178, 1186, 87 L.Ed. 
1628; Staub v. City of Baxley, 355 U.S. 313, 321, 
78 S.Ct. 277, 281, 2 L.Ed.2d 302; Talley v. State 
of California, 362 U.S. 60, 80 S.Ct. 536, 4 L.Ed.2d 
559. The most explicit statement perhaps was in 
West Virginia State Board of Education v. Bar- 
nette, supra, 319 U.S. 639, 63 S.Ct. 1186. 
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“In weighing arguments of the parties it 
is important to distinguish between the due 
process clause of the Fourteenth Amend- 
ment as an instrument for transmitting the 
principles of the First Amendment and 
those cases in which it is applied for 
its own sake. The test of legislation which 
collides with the Fourteenth Amendment, 
because it also collides with the principles 
of the First, is much more definite than the 
test when only the Fourteenth is involved. 
Much of the vagueness of the due process 
clause disappears when the specific prohibi- 
tions of the First become its standard. The 
right of a State to regulate, for example, a 
public utility may well include, so far as 
the due process test is concerned, power 
to impose all of the restrictions which a 
legislature may have a ‘rational basis’ for 
adopting. But freedoms of speech and of 
press, of assembly, and of worship may not 
be infringed on such slender grounds. They 
are susceptible of restriction only to prevent 
grave and immediate danger to interests 
which the State may lawfully protect. It is 
important to note that while it is the Four- 
teenth Amendment which bears directly up- 
on the State it is the more specific limiting 
principles of the First Amendment that fi- 
nally govern this case.” 


With that as my starting point I do not see 
how a State can make protesting citizens refrain 
from doing innocent acts on Sunday because the 
doing of those acts offends sentiments of their 
Christian neighbors. 


The institutions of our society are founded on 
the belief that there is an authority higher than 
the authority of the State; that there is a moral 
law which the state is powerless to alter; that the 
individual possesses rights, conferred by the 
Creator, which government must respect. The 
Declaration of Independence stated the now 
familiar theme: 


“We hold these truths to be self-evident, 
that all men are created equal, that they 
are endowed by their Creator with certain 
inalienable Rights, that among these are 
Life, Liberty and the pursuit of Happiness.” 


And the body of the Constitution as well as 
the Bill of Rights enshrined those principles. 

The Puritan influence helped shape our con- 
stitutional law and our common law as Dean 
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Pound has said: The Puritan “put individual con- 
science and individual judgment in the first 
place.” The Spirit of the Common Law (1921), 
p. 42. For these reasons we stated in Zorach v. 
Clauson, 343 U.S. 306, 313, 72 S.Ct. 679, 684, 
96 L.Ed. 954, “We are a religious people whose 
institutions presuppose a Supreme Being.” 

But those who fashioned the Constitution de- 
cided that if and when God is to be served, His 
service will not be motivated by coercive meas- 
ures of government. “Congress shall make no 
law respecting an establishment of religion, or 
prohibiting the free exercise thereof’—such is 
the command of the First Amendment made 
applicable to the state by reason of the Due 
Process Clause of the Fourteenth. This means, 
as I understand it, that if a religious leaven is 
to be worked into the affairs of our people, it is 
to be done by individuals and groups, not by the 
government. This necessarily means, first, that 
the dogma, creed, scruples, or practices of no 
religious group or sect are to be preferred over 
those of any others; second, that no one shall be 
interfered with by government for practicing the 
religion of his choice; third, that the state may 
not require anyone to practice a religion or 
even any religion; and fourth, that the state can- 
not compel one so to conduct himself as not to 
offend the religious scruples of another. The idea, 
as I understand it, was to limit the power of 
government to act in religious matters (West 
Virginia State Board of Education v. Barnette, 
supra; People of State of Illinois ex rel. Mc- 
Collum v. Board of Education, 333 U.S. 203, 68 
S.Ct. 461, 92 L.Ed. 649), not to limit the free- 
dom of religious men to act religiously nor to 
restrict the freedom of atheists or agnostics. 

The First Amendment commands government 
to have no interest in theology or ritual; it ad- 
monishes government to be interested in allow- 
ing religious freedom to flourish—whether the 
result is to produce Catholics, Jews, or Protes- 
tants, or to turn the people toward the path of 
Buddha, or to end in a predominantly Moslem 
nation, or to produce in the long run atheists or 
agnostics. On matters of this kind government 
must be neutral. This freedom plainly includes 
freedom from religion with the right to believe, 
speak, write, publish and advocate antireligious 
programs. West Virginia State Board of Educa- 
tion v. Barnette, supra, 319 U.S. 641, 63 S.Ct. 
1186. Certainly the “free exercise” clause does 
not require that everyone embrace the theology 
of some church or of some faith, or observe the 
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religious practices of any majority or minority 
sect. The First Amendment by its “establishment” 
clause prevents, of course, the selection by gov- 
ernment of an “official” church. Yet the ban 
plainly extends farther than that. We said in 
Everson v. Board of Education, 330 U.S. 1, 16, 67 
S.Ct. 504, 511, 91 L.Ed. 711, that it would be an 
“establishment” of a religion if the government 
financed one church or several churches. For 
what better way to “establish” an institution than 
to find the fund that will support it? The “estab- 
lishment” clause protects citizens also against 
any law which selects any religious custom, prac- 
tice, or ritual, puts the force of government 
behind it, and fines, imprisons, or otherwise 
penalizes a person for not observing it. The 
Government plainly could not join forces with 
one religious group and decree a universal and 
symbolic circumcision. Nor could it require all 
children to be baptized or give tax exemptions 
only to those whose children were baptized. 

Could it require a fast from sunrise to sunset 
throughout the Moslem month of Ramadan? I 
should think not. Yet why then can it make 
criminal the doing of other acts, as innocent as 
eating, during the day that Christians revere? 

Sunday is a word heavily overlaid with conno- 
tations and traditions deriving from the Christian 
roots of our civilization that color all judgments 
concerning it. This is what the philosophers call 
“word majic.” 


“For most judges, for most lawyers, for 
most human beings, we are as unconscious 
of our value patterns as we are of the 
oxygen that we breathe.” Cohen, Legal Con- 
science (1960), p. 169. 


The issue of these cases would therefore be 
in better focus if we imagined that a state 
legislature, controlled by orthodox Jews and 
Seventh Day Adventists, passed a law making 
it a crime to keep a shop open on Saturdays. 
Would a Baptist, Catholic, Methodist, or Presby- 
terian be compelled to obey that law or go to 
jail or pay a fine? Or suppose Moslems grew in 
political strength here and got a law through a 
state legislature making it a crime to keep a 
shop open on Fridays? Would the rest of us 
have to submit under the fear of criminal sanc- 
tions? 

Dr. John Cogley recently summed up! the 


1. The Problems of Pluralism, Danforth Lectures, 
Miami University, Oxford, Ohio (1960). Other 
writers suggest that America is still subject to a 
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dominance of the three-religion influence in our 
affairs: 


“For the foreseeable future, it seems, the 
United States is going to be a three-religion 
nation. At the present time all three are 
characteristically ‘American’ some think flav- 
orlessly so. For religion in America is almost 
uniformly ‘respectable, bourgeois, and pros- 
perous. In the Protestant world the ‘church’ 
mentality has triumphed over the more ven- 
turesome spirit of the ‘sect.’ In the Catholic 
world, the mystical is muted in favor of 
booming organization and efficiently admin- 
istered good works. And in the Jewish world 
the prophet is too frequently without honor, 
while the synagogue emphasis is focused on 
suburban togetherness. There are exceptions 
to these rules, of course; each of the relig- 
ious communities continues to cast up its 
prophets, its rebels and radicals. But a 
Jeremiah, one fears, would be positively 
embarrassing to the present position of the 
Jews; a Francis of Assisi upseting the com- 
placency of American Catholics would be 
rudely dismissed as a fanatic; and a Kierke- 
gaard, speaking with an American accent, 
would be considerably less welcome than 
Norman Vincent Peale in most Protestant 
pulpits.” 


This religious influence has extended far, far 
back of the First and Fourteenth Amendments. 
Every Sunday School student knows the Fourth 
Commandment: 


“Remember the sabbath day, to keep it 
holy. 


customary and nonlegal “protestant establishment” 
which comes to the surface only on certain political 
issues. Thus, a Rabbi Arthur Hartzberg was able 
to analyze the “religious issue” of the recent presi- 
dential campaign in these terms: 

“As we have seen, the First Amendment was 
the battleground, at the end of the 18th century, 
of a major transition in American society in which 
the old Protestant establishment was forced to 
yield to the newer ethos of Protestant non-con- 
formity. Today in American society, we are wit- 
nessing a change perhaps as important—the full 
entry of the post-bellum immigrant groups into the 
national life. Though the battle once again seems 
to be raging around the First Amendment, it would 
appear from the foregoing analysis that the true 
issue is not the separation of church and state, but 
the symbolic significance for American life and 
culture of having a non-Protestant—whether he be 
a Catholic, a Jew, or an avowed atheist—as Presi- 
dent of the United States.” Hartzeberg, “The 
Protestant ‘Establishment, Catholic Dogma, and 
= Presidency,” Commentary (October 1960), p. 
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“Six days shalt thou labour, and do all 
thy work: 

“But the seventh day is the sabbath of 
the Lord thy God: in it thou shalt not do 
any work, thou, nor thy son, nor thy 
daughter, thy manservant, nor thy maid- 
servant, nor thy cattle, nor thy stranger 
that is within thy gates: 

“For in six days the Lord made heaven 
and earth, the sea, and all that in them is, 
and rested the seventh day: wherefore the 
Lord blessed the sabbath day, and hallowed 
it.” Exodus 20:8-11. 


This religious mandate for observance of the 
Seventh Day became, under Emperor Constan- 
tine, a mandate for observance of the First Day 
“in conformity with the practice of the Christian 
Church.” See Richardson v. Goodard, 23 How. 
28, 41, 16 L.Ed. 412. This religious mandate has 
had a checkered history, but in general its 
command, enforced now by the ecclesiastical 
authorities, now by the civil authorities, and now 
by both, has held good down through the cen- 
turies.2 The general pattern of these laws in the 
United States was set in the eighteenth century 
and derives, most directly, from a seventeenth 
century English statute. 29 Charles Il, c. 7. 
Judicial comment on the Sundays laws has al- 
ways been a mixed bag. Some judges have as- 
serted that the statutes have a “purely” civil aim, 
ie., limitation of work time and provision for a 
common and universal leisure. But other judges 
have recognized the religious significance of 


2. Blackstone's Commentaries, Bk. IV, c. 4, entitled 
“Of Offenses Against God and Religion” says in 
part: 

“Profanation of the Lord’s day, vulgarly (but 
improperly) called sabbath-breaking, is a_ ninth 
offense against God and religion, punished by the 
municipal law of England. For, besides the notori- 
ous indecency and scandal of permitting any 
secular business to be publicly transacted on that 
day, in a country professing christianity, and the 
corruption of morals which usually follows it’s 
profanation, the keeping one day in seven holy, as 
a time of relaxation and refreshment as well as for 
public worship, is of admirable service to a state, 
considered merely as a civil institution. It human- 
izes by the help of conversation and society the 
manners of the lovee classes; which would other- 
wise degenerate into a sordid ferocity and savage 
selfishness of spirit: It enables the industrious work- 
man to pursue his occupation in the ensuing week 
with health and cheerfulness: It imprints on the 
minds of the people that sense of their duty to 
God, so necessary to make them good citizens; 
but which yet would be worn out and defaced by 
an unremitted continuance of labour, without any 
stated times of recalling them to the worship of 
their Maker.” 
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Sunday and that the laws existed to enforce the 
maintenance of that significance. In general, both 
threads of argument have continued to inter- 
weave in the case law on the subject. Prior to 
the time when the First Amendment was held 
applicable to the States by reason of the Due 
Process Clause of the Fourteenth, the Court at 
least by obiter dictum approved State Sunday 
laws on three occasions: Soon Hing v. Crowley, 
113 U.S. 703, 5 S.Ct. 730, 28 L.Ed. 1145, in 
1885; Hennington v. State of Georgia, 163 U.S. 
299, 16 S. Ct. 1086, 41 L.Ed. 166, in 1896; Petit 
v. State of Minnesota, 177 U.S. 164, 20 S.Ct. 666, 
44 L.Ed. 716, in 1900. And in Friedman v. People 
of State of New York, 341 U.S. 907, 71 S.Ct. 623, 
95 L. Ed. 1345, the Court, by a divided vote, 
dismissed * “for the want of a substantial federal 
question” an appeal from a New York decision 
upholding the validity of a Sunday law against 
an attack based on the First Amendment. 

The Soon Hing, Hennington, and Petit cases 
all rested on the police power of the State—the 
right to safeguard the health of the people by 
requiring the cessation of normal activities one 
day out of seven. The Court in the Soon Hing 
case rejected the idea that Sunday laws rested 
on the power of government “to legislate for the 
promotion of religious observances.” 113 U.S. at 
page 710, 5 S.Ct. at page 734. The New York 
Court of Appeals in the Friedman case followed 
the reasoning of the earlier cases, 302 N.Y. 75, 
80, 96 N.E.2d 184, 186. 

The Massachusetts Sunday law involved in 
one of these appeals was once characterized by 
the Massachusets court as merely a civil regula- 
tion providing for a “fixed period of rest.” Com- 
monwealth v. Has, 122 Mass. 40, 42. That de- 
cision was, according to the District Court in 
the Gallagher case, “an ad hoc improvisation” 


8. See also Ullner v. State of Ohio, 358 U.S. 181, 79 
S.Ct. 230, 3 L.Ed.2d 225; Kidd v. State of Ohio, 
358 U.S. 182, 79 S.Ct. 235, 3 L.Ed.2d 225; McGee 
v. State of North Carolina, 346 U.S. 802, 74 S.Ct. 
50, 98 L.Ed. 334; cf. Grochowiak v. Common- 
wealth of Pennsylvania, 358 U.S. 47, 79 S.Ct. 40, 3 
L.Ed.2d 44; Gundaker Cent. Motors, Inc., v. Gas- 
sert, 354 U.S. 933, 77 S.Ct. 1897, 1 L.Ed.2d 1538; 
Towery v. State of North Carolina, 347 U.S. 925, 
74 S.Ct. 532, 98 L.Ed. 1079. 

4. As respects the First Amendment the court said: 

“Tt does not set up a church, make attendance 
upon religious worship compulsory, impose restric- 
tions upon expression of religious belief, work a 
restriction upon the exercise of religion according 
to the dictates of one’s conscience, provide com- 

ulsory support, by taxation or otherwise, of re- 

Stes institutions, nor in any way enforce or 
prohibit religion.” 302 N.Y. at page. 79, 96 N.E.2d 
at page 186. 
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made “because of the realization that the Sunday 
law would be more vulnerable to constitutional 
attack under the state Constitution if the re- 
ligious motivation of the statute were more ex- 
plicitly avowed.” 176 F.Supp. 466, 473. Certainly 
prior to the Has case, the Massachusetts courts 
had indicated that the aim of the Sunday law 
was religious. See Pearce v. Atwood, 13 Mass. 
324, 345-346; Bennett v. Brooks, 91 Mass. 118, 
121. After the Has case the Massachusetts court 
construed the Sunday law as a religious measure. 
In Davis v. City of Somerville, 128 Mass. 594, 
596, 35 Am. Rep. 399, 400, it was said: 


“Our Puritan ancestors intended that the 
day should be not merely a day of rest from 
labor, but also a day devoted to public and 
private worship and to religious meditation 
and repose, undisturbed by secular cares 
or amusements. They saw fit to enforce the 
observance of the day by penal legislation, 
and the statute regulations which they de- 
vised for that purpose have continued in 
force, without any substantial modification, 
to the present time.” 


And see Commonwealth v. Dextra, 143 Mass. 28, 
8 N.E. 756. In Commonwealth v. White, 190 
Mass. 578, 581, 77 N.E. 636, 637, 5 L.R.A., N.S., 
320, the court refused to liberalize its construc- 
tion of an exception in its Sunday law for works 
of “necessity.” That word, it said, “was originally 
inserted to secure the observance of the Lord’s 
day in accordance with the views of our an- 
cestors, and it ever since has stood and still 
stands for the same purpose.” In Commonwealth 
v. McCarthy, 244 Mass. 484, 486, 138 N.E. 835, 
836, the court reiterated that the aim of the law 
was “to secure respect and reverence for the 
Lord’s day.” 


The Pennsylvania Sunday laws before us in 
Nos. 36 and 67 have received the same con- 
struction. “Rest and quiet, on the Sabbath day, 
with the right and privilege of public and private 
worship, undisturbed by any mere worldly em- 
ployment, are exactly what the statute was 
passed to protect.” Sparhawk v. Union Passenger 
R. Co., 54 Pa. 401, 423. And see Commonwealth 
v. Nesbit, 34 Pa. 398, 405, 406-408. A recent 
pronouncement by the Pennsylvania Supreme 
Court is found in Commonwealth ex rel. v. 
American Baseball Club, 290 Pa. 136, 143, 138 
A. 497, 499, 53 A.L.R. 1027: “Christianity is part 
of the common law of Pennsylvania * * * and 
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its people are Christian people. Sunday is the 
holy day among Christians.” 

The Maryland court in sustaining the chal- 
lenged law in No. 8 relied on Judefind v. State, 
78 Md. 510, 28 A. 405, 22 L.R.A. 721, and 
Levering v. Board of Park Commissioner,’ 134 
Md. 48, 106 A. 176, 4 A.L.R. 374. In the former 
the court said: 


“It is undoubtedly true that rest from 
secular employment on Sunday does have a 
tendency to foster and encourage the Chris- 
tian religion, of all sects and denominations 
that observe that day, as rest from work and 
ordinary occupation enables many to engage 
in public worship who probably would not 
otherwise do so. But it would scarcely be 
asked of a court, in what professes to be a 
Christian land, to declare a law unconstitu- 
tional because it requires rest from bodily 
labor on Sunday, except works of necessity 
and charity, and thereby promotes the cause 
of Christianity. If the Christian religion is, 
incidentally or otherwise, benefited or fos- 
tered by having this day of rest, (as it 
undoubtedly is, ) there is all the more reason 
for the enforcement of laws that help to 
preserve it.” 78 Md., at pages 515-516, 28 A. 
at page 407. 


In the Levering case the court relied on the 
excerpt from the Judefind decision just quoted. 
134 Md. at pages 54-56, 106 A. at pages 178-179. 
We have then in each of the four cases Sunday 
laws that find their source in Exodus, that were 
brought here by the Puritans, and that are today 
maintained, construed, and justified because they 
respect the views of our dominant religious 
groups and provide a needed day of rest. 


The history was accurately summarized a 
century ago by Chief Justice Terry of the Su- 
preme Court of California in Exparte Newman, 


9 Cal. 502, 509. 


“The truth is, however much it may be 
disguised, that this one day of rest is a 
purely religious idea. Derived from the 
Sabbatical institutions of the ancient He- 
brew, it has been adopted into all the 
creeds of succeeding religious sects through- 
out the civilized world; and whether it be 
the Friday of the Mohammedan, the Satur- 
day of the Israelite, or the Sunday of the 


5. Cf. Bowman v. Secular Society, Ltd. [1917] A.C. 
406, 464 (opinion of Lord Sumner). 
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Christian, it is alike fixed in the affections 
of its followers, beyond the power of eradi- 
cation, and in most of the States of our 
Confederacy, the aid of the law to enforce 
its observance has been given under the pre- 
tense of a civil, municipal, or police regula- 
tion.” 


That case involved the validity of a Sunday 
law under a provision of the California Constitu- 
tion guaranteeing the “free exercise” of religion. 
Calif. Const., 1849, Art. I, § 4. Justice Burnett 
stated why he concluded that the Sunday law, 
there sought to be enforced against a man sell- 
ing clothing on Sunday, infringed California’s 
constitution: 


“Had the act made Monday, instead of 
Sunday, a day of compulsory rest, the con- 
stitutional question would have been the 
same. The fact that the Christian voluntarily 
keeps holy the first day of the week, does 
not authorize the Legislature to make that 
observance compulsory. The Legislature 
can not compel the citizen to do that which 
the Constitution leaves him free to do or 
omit, at his election. The act violates as 
much the religious freedom of the Chris- 
tian as of the Jew. Because the conscientious 
views of the Christian compel him to keep 
Sunday as a Sabbath, he has the right to 
object, when the Legislature invades his 
freedom of religious worship, and assumes 
the power to compel him to do that which 
he has the right to omit if he pleases. The 
principle is the same, whether the act of the 
Legislature compels us to do that which we 
wish to do, or not to do. * * 

“Under the Constitution of this State, the 
Legislature can not pass any act, the legiti- 
mate effect of which is forcibly to establish 
any merely religious truth, or enforce any 
merely religious observances. The Legis- 
lature has no power over such a subject. 
When, therefore, the citizen is sought to be 
compelled by the Legislature to do any 
affirmative religious act, or to refrain from 
doing anything, because it violates simply a 
religious principle or observance, the act 
is unconstitutional.” Id., at pages 513-515. 


The Court picks and chooses language from 
various decisions to bolster its conclusion that 
these Sunday Laws in the modern setting are 
“civil regulations.” No matter how much is 
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written, no matter what is said, the parentage 
of these laws is the Fourth Commandment; and 
they serve and satisfy the religious predisposi- 
tions of our Christian communities.* After all, 
the labels a State places on its laws are not 
binding on us when we are confronted with a 
constitutional decision. We reach our own con- 
clusion as to the character, effect, and practical 
operation of the regulation in determining its 
constitutionality. Carpenter v. Shaw, 280 U.S. 
363, 367-368, 50 S.Ct. 121, 122-123, 74 L.Ed. 478; 
State ex rel. Dyer v. Sims, 341 U.S, 22, 29, 71 S. 
Ct. 557, 561, 95 L.Ed. 713; Memphis Steam 
Laundry Cleaner v. Stone, 342 U.S. 389, 392, 72 
S.Ct. 424, 426, 96 L.Ed. 436; Society for Savings 
in City of Cleveland, Ohio v. Bowers, 349 U.S. 
143, 151, 75 S.Ct. 607, 99 L.Ed. 950; Gomillion 
v. Lightfoot, 364 U.S. 339, 341-342, 81 S.Ct. 125, 
197, 5 L.Ed.2d 110. 

It seems to me plain that by these laws the 
States compel one, under sanction of law, to 
refrain from work or recreation on Sunday be- 
cause of the majority’s religious views about that 
day. The State by law makes Sunday a symbol of 
respect or adherence. Refraining from work or 
recreation in deference to the majority’s religious 
feelings about Sunday is within every person’s 
choice. By what authority can government com- 
pel it? 

Cases are put where acts that are immoral by 
our standards but not by the standards of other 
religious groups are made criminal. That cate- 
gory of cases, until today, has been a very 
restricted one confined to polygamy (Reynolds 
v. United States, 98 U.S. 145, 25 L.Ed. 244) and 
other extreme situations. The latest example is 


6. Today we retreat from that jealous regard for 
religious freedom which struck down a statute be- 
cause it was “a handy implement for disguised 
religious persecution.” West Virginia State Board of 
Education v. Barnette, supra, 319 U.S. 644, 63 
S.Ct. 1188 (concurring opinion). It does not do to 
say, as does the majority, “Sunday is a day apart 
from all others. The cause is irrelevant; the fact 
exists.” The cause of Sunday’s being a day apart is 
determinative; that cause should not be swept 
aside by a declaration of parochial experience. 

The judgment the Court is called upon to make 
is a delicate one. But in the light of our society's 
religious history it cannot be avoided by arguing 
that a hypothetical lawgiver could find nonreligious 
reasons for fixing Sunday as a day of rest. The 
effect of that history is, indeed, still with us. 

- Sabbath is no less Sabbath because it is now less 
severe in its strictures, or because it has come to 
be expedient for some nonreligious purposes. The 
Constitution must guard against “sophisticated as 
well as simple-minded modes” of violation. Lane 
v. Wilson, 307 U.S. 268, 275, 59 S.Ct. 872, 876, 
83 L.Ed. 1281. 
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Prince v. Commonwealth of Massachusetts, 321 
U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645, which up- 
held a statute making it criminal for a child 
under twelve to sell papers, periodicals, or 
merchandise on a street or in any public place. 
It was sustained in spite of the finding that the 
child thought it was her religious duty to per- 
form the act. But that was a narrow holding 
which turned on the effect which street solicita- 
tion might have on the child-solicitor: 


“The state's authority over children’s ac- 
tivities is broader than over like actions of 
adults. This is peculiarly true of public ac- 
tivities and in matters of employment. A 
democratic society rests, for its continu- 
ance, upon the healthy, well-rounded growth 
of young people into full maturity as 
citizens, with all that implies. It may secure 
this against impeding restraints and dangers 
within a broad range of selection. Among 
evils most appropriate for such action are 
the crippling effects of child employment, 
more especially in public places, and the 
possible harms arising from other activities 
subject to all the diverse influences of the 
street. It is too late now to doubt that 
legislation appropriately designed to reach 
such evils is within the state’s police power, 
whether against the parent’s claim to con- 
trol of the child or one that religious scruples 
dictate contrary action.” Id., 321 U.S. 168- 
169, 64 S.Ct. 443. 


None of the acts involved here implicates minors. 
None of the actions made constitutionally crim- 
inal today involves the doing of any act that 
any society has deemed to be immoral. 

The conduct held constitutionally criminal 
today embraces the selling of pure, not impure, 
food; wholesome, not noxious articles. Adults, not 
minors, are involved. The innocent acts, now 
constitutionally classified as criminal, emphasize 
the drastic break we make with tradition. 

These laws are sustained because, it is said, 
the First Amendment is concerned with re- 
ligious convictions or opinion, not with conduct. 
But it is a strange Bill of Rights that makes it 
possible for the dominant religious group to 
bring the minority to heel because the minority, 
in the doing of acts which intrinsically are 
wholesome and not antisocial, does not defer to 
the majority’s religious beliefs. Some have re- 
ligious scruples against eating pork. Those 
scruples, no matter how bizarre they might seem 
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to some, are within the ambit of the First 
Amendment. See United States v. Ballard, 322 
U.S. 78, 87, 64 S.Ct. 882, 886, 88 L.Ed. 1148. 
Is it possible that a majority of a state legislature 
having those religious scruples could make it 
criminal for the nonbeliever to sell pork? Some 
have religious scruples against slaughtering cat- 
tle. Could a state legislature, dominated by that 
group, make it criminal to run an abattoir? 

The Court balances the need of the people 
for rest, recreation, late-sleeping, family visiting 
and the like against the command of the First 
Amendment that no one need bow to the re- 
ligious beliefs of another. There is in this realm 
no room for balancing. I see no place for it in 
the constitutional scheme. A legislature of Chris- 
tians can no more make minorities conform to 
their weekly regime than a legislature of Mos- 
lems, or a legislature of Hindus. The religious 
regime of every group must be respected—un- 
less it crosses the line of criminal conduct. But 
no one can be forced to come to a halt before 
it, or refrain from doing things that would of- 
fend it. That is my reading of the Establishment 
Clause and the Free Exercise Clause. Any other 
reading imports, I fear, an element common in 
other societies but foreign to us. Thus Nigeria in 
Article 23 of her Constitution, after guarantee- 
ing religious freedom, adds, “Nothing in this 
section shall invalidate any law that is reason- 
ably justified in a democratic society in the inter- 
est of defence, public safety, public order, public 
morality, or public health.” And see Article 25 
of the Indian Constitution. That may be a de- 
sirable provision. But when the Court adds it 
to our First Amendment, as it does today, we 
make a sharp break with the American ideal of 
religious liberty as enshrined in the First Amend- 
ment. 

The State -can of course require one day of 
rest a week: one day when every shop or factory 
is closed. Quite a few States make that require- 
ment.’ Then the “day of rest” becomes purely 


= 


7. Or the State may merely fix a maximum hours 
limitation in other terms, either for particular 
classes of employees, particular classes of employ- 
ment, or straight across the board. See laws and 
decisions gathered in 1 & 2 CCH Labor Law 
Reporter, State Laws, par. 44,500 et seq. On argu- 
ment, there was much made over the desirability 
of fixing a single day for rest, either on grounds 
of administrative convenience or on grounds of the 
need for leisure. In light of the history and mean- 
ing of the shared leisure of Sunday, this aim still 
has religious overtones. Cf. Joseph Burstyn, Inc. v. 
Wilson, 343 U.S. 495, 505, 72 S.Ct. 777, 782, 96 
L.Ed. 1098. 
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and simply a health measure. But the Sunday 
laws operate differently. They force minorities to 
obey the majority’s religious feelings of what is 
due and proper for a Christian community; they 
provide a coercive spur to the “weaker brethren,” 
to those who are indifferent to the claims of a 
Sabbath through apathy or scruple. Can there 
be any doubt that Christians, now aligned vigor- 
ously in favor of these laws, would be as strongly 
opposed, if they were prosecuted under a Mos- 
lem law that forbade them from engaging in 
secular activities on days that violated Moslem 
scruples? 


There is an “establishment” of religion in the 
constitutional sense if any practice of any reli- 
gious group has the sanction of law behind it. 
There is an interference with the “free exercise” 
of religion if what in conscience one can do or 
omit doing is required because of the religious 
scruples of the community. Hence I would de- 
clare each of those laws unconstitutional as 
applied to the complaining parties, whether or 
not they are members of a sect which observes 
as their Sabbath a day other than Sunday. 


When these laws are applied to Orthodox 
Jews, as they are in No. 11 and No. 67, or to 
Sabbatarians their vice is accentuated. If the 
Sunday laws are constitutional, Kosher markets 
are on a five-day week. Thus those laws put an 
economic penalty on those who observe Satur- 
day rather than Sunday as the Sabbath. For the 
economic pressures on these minorities, created 
by the fact that our communities are predomi- 
nantly Sunday-minded, there is no recourse. 
When, however, the State uses its coercive 
powers—here the criminal law—to compel minor- 
ities to observe a second Sabbath, not their own, 
the State undertakes to aid and “prefer one 
religion over another”—contrary to the command 
of the Constitution. See Everson v. Board of 
Education, supra, 330 U.S. 15, 67 S.Ct. 511. 


In large measure the history of the religious 
clause of the First Amendment was a struggle to 
be free of economic sanctions for adherence to 
one’s religion. Everson v. Board of Education, 
supra, 330 U.S. 11-14, 67 S.Ct. 509-510. A small 
tax was imposed in Virginia for religious educa- 
tion. Jefferson and Madison led the fight against 
the tax, Madison writing his famous Memorial 
and Remonstrance against that law. Id., 330 U.S. 
12, 67 S.Ct. 509. As a result, the tax measure 
was defeated and instead Virginia’s famous “Bill 
for Religious Liberty,” written by Jefferson, was 
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enacted. Id., 330 U.S. 12, 67 S.Ct. 510. That Act 
provided: 


“That no man shall be compelled to fre- 
quent or support any religious worship, 
place, or ministry whatsoever, nor shall be 
enforced, restrained, molested, or burthened 
in his body or goods, nor shall otherwise 
suffer on account of his religious opinions 
or belief * * *.” 


The reverse side of an “establishment” is a 
burden on the “free exercise” of religion. Receipt 
of funds from the state benefits the established 
church directly; laying an extra tax on nonmem- 
bers benefits the established church indirectly. 
Certainly the present Sunday laws place Ortho- 
dox Jews and Sabbatarians under extra burdens 
because of their religious opinions or beliefs. 
Requiring them to abstain from their trade or 
business on Sunday reduces their work-week to 
five days, unless they violate their religious 
seruples. This places them at a competitive dis- 
advantage and penalizes them for adhering to 
their religious beliefs. 

“The sanction imposed by the state for ob- 
serving a day other than Sunday as holy time 
is certainly more serious economically than the 
imposition of a license tax for preaching,”® which 
we struck down in Murdock v. Commonwealth 
of Pennsylvania, 319 U.S. 105, 63 S.Ct. 870, 87 
L.Ed. 1292, and in Follett v. Town of Mc- 
Cormick, 321 U.S. 573, 64 S.Ct. 717, 88 L.Ed. 
938. The special protection which Sunday laws 
give the dominant religious groups and the 
penalty they place on minorities whose holy day 
is Saturday constitute in my view state inter- 
ference with the “free exercise” of religion.!° 


8. 12 Hennings, Stat. Va. (1823), p. 86. 

9. Pfeffer, Church, State, and Freedom (1953), p. 235. 

10. “* * * assuming that the idle Sunday is an ‘Institu- 
tion’ of Christianity, does a statute which for that 
reason requires men to be idle on Sunday give a 
preference to one particular religion? How can it 
be maintained that it does not, unless a similar 
institution of every other religion be honored with 
like recognition? As to the individual aspect of 
the case, if the law is to assist Christianity by 
making idleness compulsory on its sacred day, 
thereby presumably commending it to those who 
reject it, and strengthening its hold upon its de- 
votees, is there not a ‘preference’ given to a religion, 
unless the Hebrew and all other faiths have a like 
recognition extended to their sacred days? And as 
to the social aspect, ye that it is an ad- 
vantage to have other people kept cnreetener 
quiet while we pray, an os ave an especial ‘peace’ 
established by law on the day we select for public 
worship, and that we have the right to prevent 
our neighbor from earning his living at a certain 
time because the practice of his avocation inter- 
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I dissent from applying criminal sanctions 
against any of these complainants since to do so 
implicates the States in religious matters contrary 
to the constitutional mandate." Allan C. Parker, 
Jr., Pastor of the South Park Presbyterian 
Church, Seattle, Washington, has stated my 
views: 


“We forget that, though Sunday-worship- 
ping Christians are in the majority in this 
country among religious people, we do not 
have the right to force our practice upon 
the minority. Only a Church which deems 
itself without error and intolerant of error 
can justify its intolerance of the minority. 

“A Jewish friend of mine runs a small 
business establishment. Because my friend 
is a Jew he closes his store voluntarily so 

feres with our religious exercises, must it not be 

called a ‘preference’ to do all this for the Christian’s 
benefit, and not to do it for the benefit of the 
followers of Moses, or Mahomet, or Confucius or 

Buddha?” Ringgold, Legal Aspects of the First 

Day of the Week (1891), pp. 68-69. é 

11. It is argued that the wide acceptance of Sunday 
laws at the time of the adoption of the First 

Amendment makes it fair to assume that they were 

never thought to come within the “establishment’ 

Clause, and that the presence in the country at 

that time of large numbers of Orthodox Jews makes 

it clear that those laws were not thought to run 
afoul of the “free exercise” Clause. Those reasons 
would be compelling if the First Amendment had, 
at the time of its adoption, been applicable to the 

States. But since it was then applicable only to 

the Federal Government, it had no possible bearing 

on the Sunday laws of the States. The Fourteenth 

Amendment, adopted years later, made the First 


Amendment applicable to the States for the first With all deference none of the opinions filed 


time. That Amendment has had unsettling effects 


on many customs and practices—a process consistent today in support of the Sunday laws have an- 


that he will be able to worship his God in 
his fashion. Fine! But, as a Jew living under 
Christian inspired Sunday closing laws, he 
is required to close his store on Sunday so 
that I will be able to worship my God in 
my fashion. 

“Around the corner from my church there 
is a small Seventh Day Baptist church. I 
disagree with the Seventh Day Baptists on 
many points of doctrine. Among the tenets 


- of their faith with which I disagree is the 


‘seventh day worship.’ But they are good 
neighbors and fellow Christians, and while 
we disagree we respect one another. The 
good people of my congregation set aside 
their jobs on the first of the week and gather 
in God’s house for worship. Of course, it 
is easy for them to set aside their jobs since 
Sunday closing laws—inspired by the 
Church—keep them from their work. At the 
Seventh Day Baptist church the people 
set aside their jobs on Saturday to worship 
God. This takes real sacrifice because Sat- 
urday is a good day for business. But that is 
not all-they are required by law to set aside 
their jobs on Sunday while more orthodox 
Christians worship. * * * 

“I do not believe that because I have set 
aside Sunday as a holy day I have the right 
to force all man to set aside that day also. 
Why should my faith be favored by the 
State over any other man’s faith?”!? 


with Jefferson’s precept “that laws and institutions swered that question. 


must go hand in hand with the progress of the 
human mind.” 15 The Writings of Thomas Jefferson 


(Memorial ed. 1904), p. 41. 12. 


1 Liberty, January-February 1961, pp. 21-22 





MISCELLANEOUS ORDERS 
The United States Supreme Court 


Affirmed, Per Curiam: 


[Vou. 6 


19 


Denny v. Bush (Prior decision 190 F.Supp. 861, 5 Race Rel. L. Rep. 1023 [E.D. La. 1960]). 
No. 868, June 19, 1961, 81 S.Ct. 1917 order: “The motion to affirm is granted and the judg- 
ment is affirmed.” See also 6 Race Rel. L. Rep. 413, infra. 


Legislature vf Louisiana v. United States (prior decision 190 F.Supp. 861, 5 Race Rel. L. Rep. 
1023 [E.D. La. 1960] ). No. 967, June 19, 1961, 81 S.Ct. 1925 order: “The motion to affirm is 
granted and the judgment is affirmed.” See also 6 Race Rel. L. Rep. 413, infra. 
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City of New Orleans v. Bush (Prior decision 190 F.Supp. 861, 5 Race Rel. L. Rep. 1023 [E.D. 
La. 1960] ). No. 812, May 8, 1961, 81 S.Ct. 1091, order: “The motion to affirm is granted and 
the judgment is affirmed.” See also 6 Race Rel. L. Rep. 413, infra. 


Tugwell v. Bush (Prior decision 190 F.Supp. 861, 5 Race Rel. L. Rep. 1023 [E.D. La. 1960] ). 
No. 1037, June 19, 1961, 81 S.Ct. 1926 order: “The judgment is affirmed.” See also 6 Race Rel. 
L. Rep. 413, infra. 


Reversed, Per Curiam: 


Anderson v. Alabama (Prior decision 120 So.2d 397, 5 Race Rel. L. Rep. 490 [Ala. Court of 
Appeals, 1959] affirming the conviction of a Negro upon determining that he had failed to 
carry his burden of proving that the jury commissioners of the county wherein he was indict- 
ed and tried have a scheme for excluding Negroes from the rolls, and accordingly reject- 
ing his contention that at the times of his indictment and trial there was systematic exclusion 
of Negroes from the county grand and petit juries in denial of his constitutional right to equal 
protection of the laws). No. 326, May 1, 1961, 81 S.Ct. 1050, order: “The judgment is re- 
versed. Pierre v. Louisiana, 306 U.S. 354, 59 S.Ct. 536, 83 L.Ed. 757; Cassell v. Texas, 339 
U.S. 282, 70 S.Ct. 629, 94 L.Ed. 839; Hernandez v. Texas, 347 U.S. 475, 74 S.Ct. 667, 98 L. 
Ed. 866.” 


Dismissed on Appeal: 


Great Cove Realty Co. Inc. v. Brenner (Prior decision 9 A.D.2d 948, 195 N.Y.S.2d 935 [N.Y. Su- 
preme Court, Appellate Division, Second Department, 1959] holding that an order of a New 
York county court [under Section 8 of New York Indian Law prescribing a summary pro- 
cedure for ousting intruders on Indian lands], which found that a realty company and a con- 
struction company were intruders on reservation lands of the Shinnecock Indian Tribe and 
directed issuance of a removal warrant to the county sheriff, was based on a finding of fact 
on a disputed title question not against the weight of credible evidence). Questions present- 
ed on appeal: Does the statutory provision exceed the state’s police power and unconstitu- 
tionally encroach upon the United States paramount jurisdiction over affairs of Indian tribes? 
And, does the statute violate the due process and equal protection clauses of the Fourteenth 
Amendment? No. 675, April 17, 1961, 81 S.Ct. 911, order: “The motion to dismiss is granted 
and the appeal is dismissed. Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari is denied.” Mr. Justice BLACK and Mr. Justice DOUGLAS 
are of the opinion that probable jurisdiction should be noted. 


Granted Certiorari: 


Gibson v. Florida Legislative Investigation Committee (Prior decision 126 So.2d 129, 6 Race 
Rel. L. Rep. 244 [Fla. Supreme Court, 1960] affirming the contempt conviction of the Dade 
County, Florida, NAACP chapter president for refusing to bring before a state legislative in- 
vestigation committee the chapter membership list, because he was required only to have the 
list from which to testify as to associational status of specific members otherwise identified as 
having subversive connections) No. 835, May 8, 1961, 81 S.Ct. 1093. Other decisions: 3 Race 
Rel. L. Rep. 724 (1958); 4 Race Rel. L. Rep. 143 (1958); 5 Race Rel. L. Rep. 814 (1960). 


Denied Certiorari: 


Navajo Tribe v. NLRB (Prior decision 288 F.2d 162, 6 Race Rel. L. Rep. 494, infra [D.C. Cir. 
1961] ). No. 872, May 22, 1961, 81 S.Ct. 1649. 


Seals v. State of Alabama (Prior decision 126 So.2d 474, 6 Race Rel. L. Rep. 268 [ Ala. Supreme 
Court, 1961] holding that it is too late on appeal to initiate a challenge to the grand and petit 
juries on the basis of alleged systematic exclusion of Negroes). No. 1041 Misc., June 12, 1961, 
81 S.Ct. 1909, order: “The petition for a writ of certiorari is denied without prejudice to an ap- 
plication for a writ of habeas corpus in the appropriate United States District Court.” 
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Denied Rehearing: 


Braden v. United States (Prior decision 81 S.Ct. 584, 6 Race Rel. L. Rep. 53 [1961] affirming 
the conviction of an officer of organizations advocating racial integration for contempt of 
Congress for refusing to answer questions by the subcommittee of the House of Representa- 
tives on Un-American Activities about his connections with the Communist party and alleged 
Communist-front organization). No. 54, April 17, 1961, 81 S.Ct. 1024. 


Hannah v. Home Insurance Co. (Prior decision 81 S.Ct. 751, 6 Race Rel. L. Rep. 56 [1961] deny- 
ing certiorari upon an affirmance by the Fifth Circuit Court of Appeals of a federal district 
court’s dismissal of a complaint under the federal civil rights statutes for failure to state a 
claim within the court's original jurisdiction upon determination that the complaint, in nam- 
ing numerous persons connected with a state court suit wherein plaintiff had been unsuccess- 
ful, was an effort to relitigate controversy covered by the state decision). No. 505 Misc., June 
12, 1961, 81 S.Ct. 1905. 


Other Orders: 


National Association for the Advancement of Colored People v. Harrison (Prior decision 202 Va. 
142, 116 S.E.2d 55, 5 Race Rel. L. Rep. 1152 [Va. Supreme Court of Appeals, 1960] uphold- 
ing the constitutionality of a Virginia statute prohibiting “running and capping” and affirming 
a decision that the NAACP and its counsel had violated it, but holding unconstitutional as a 
violation of free speech, due process, and equal protection guarantees a statute making it un- 
lawful for one not directly interested in litigation to solicit monetary or other assistance for 
court or administrative agency proceedings in the state). No. 689, June 19, 1961, 81 S.Ct. 1915, 
order: “The motion to substitute Frederick T. Gray in the place of Albertis S. Harrison, 
Jr., Henry D. Garnett in the place of William J. Carlton, and Alfred W. Whitehurst in the 
place of Linwood B. Tabb, Jr., as the parties respondent is granted.” 


Board of Public Instruction of Duval County, Florida v. Hon. Bryan Simpson, United States Dis- 
trict Judge; Daly N. Braxton, et al. (Prior decision, Civil Action No. 4598-J, ___ F. Supp. —___ 
[S.D. Fla. 1961], holding that it was not necessary to impanel a three-judge court to determine 
the merits of a class action to enjoin the continued operation of a biracial school system). No. 
1101 Misc., June 19, 1961, 81 S.Ct. 1944, order: “Motion for leave to file petition for writ of 
mandamus and/or prohibition denied.” 


Cases Docketed: 


Avent v. North Carolina (Prior decision 118 $.E.2d 47, 6 Race Race Rel. L. Rep. 172 [N.C. Su- 
preme Court 1961] affirming trespass convictions of Durham sit-in participants). No. 943, 
May 4, 1961, 29 L.W. 3336. 


Fox v. North Carolina (Prior decision 118 $.E.2d 58, 6 Race Rel. L. Rep. 181 [N.C. Supreme 
Court 1961] affirming trespass convictions of Raleigh sit-in participants ). No. 944, May 4, 1961, 
29 L.W. 3336. 


Gremillion v. United States (Prior decision 194 F.Supp. 182, 6 Race Rel. L. Rep. 413, infra [E. 
D.La. 1961]. No. 200, July 3, 1961, 30 L.W. 3026. 


Turner v. City of Memphis (Prior decision____F.Supp.____, 6 Race Rel. L. Rep. 233 [W.D. 
Tenn. 1961] staying an action in the district court to enjoin the segregated operation of the 
Memphis municipal airport’s eating and restroom facilities, pending prosecution of a declara- 
tory judgment suit in state courts for an interpretation of pertinent state statutes and city 
ordinances ). No. 935, May 1, 1961, 29 L.W. 3336. 


Williams v. North Carolina (Prior decision 117 $.E.2d 824, 6 Race Rel. L. Rep. 182 [N.C. Su- 
preme Court 1961] affirming the trespass conviction of a Monroe sit in participant). No. 
915, April 20, 1961, 29 L.W. 3319. ; 
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CITY OF ATLANTA, et al. v. HILLTOP APARTMENTS, Inc. 
Supreme Court of Georgia, April 6, 1961, Rehearing Denied, April 20, 1961, 119 S.E.2d 576. 


SUMMARY: In April, 1960, a corporation doing business in Atlanta, Georgia, filed an action 
in the Fulton County Superior Court against the city and its revenue collector, asking that 
defendants be enjoined from collecting school taxes assessed against plaintiff for the year 
1959. Plaintiff contended that, by reason of certain federal court decisions, the city was 
disabled from collecting the contested taxes because a 1959 legislative act authorized cities 
having an independent school system to levy and collect taxes only for the support of racially- 
separate public schools, and provided that if any court of competent jurisdiction shall hold 
that the support of such separate schools is illegal or unconstitutional or finally determine 
that a city cannot maintain such separate schools, no such city shall thereafter have au- 
thority to levy school taxes. The court held that the 1959 act set forth the exclusive method 
for levying and collecting 1959 taxes, and that a 1960 amendatory act [5 Race Rel. L. Rep. 
520 (1960)], which would permit the levy and collection of taxes until there be actual in- 
tegration of the races in a city school system, did not apply to the 1959 school tax. It was also 
held that the federal district court’s orders and judgments constitute a final determination by 
a court of competent jurisdiction such as disabled the city in reference to the 1959 school 
tax in question. The petition was therefore held to set out a cause of action for the relief 
prayed. 6 Race Rel. L. Rep. 67 (1960). 

Defendants brought error, and the state supreme court reversed the judgment, holding 
that the petition alleged no cause of action and that it was error to overrule defendants’ 
demurrer. The court pointed out that the 1959 act provided that, upon a decision by a 
court of competent jurisdiction that a city cannot maintain racially separate schools, “then 
all power conferred upon any such municipal corporation by this act shall immediately ter- 
minate and no such municipal corporation shall thereafter have power or authority to levy 
any tax... for the support and maintenance of public schools.” (Italics added by the court.) 
It was further pointed out that the municipal school taxes for the year 1959 were levied under 
prior law, and that the 1959 act did not attempt to terminate any tax levy made under prior 
law to take away power to collect taxes not levied under the 1959 act. The repealing clause 
of the 1959 act was held not to have the effect of nullifying tax levies made under the repealed 
law. 


DUCKWORTH, Chief Justice. ered by that act, and the power to collect same 
exists despite the happening of the event which 
Syllabus by the Court resulted in termination of all powers conferred 
by the 1959 act. 
The provision of Georgia Laws 1959, p. 157, % 212 


for termination, upon the happening of the At its 1959 session, the General Assembly of 
events therein recited, of all powers thereby Georgia passed an act (Ga.L.1959, p. 157) re- 
conferred had no reference to actions taken lating to taxation by municipal corporations to. 
under prior law, and hence school taxes for 1959, | support independent school systems, by author- 
having been levied before the approval on __ izing ad valorem taxation for the support of such 
March 10, 1959, of the above act are not cov- school systems, and to limit the purposes for 
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which the power of taxation may be exercised 
in the support of such school systems, which 
power was conferred only for the purpose of 
levying such taxes for the support of separate 
public schools for the white and colored races, 
and if any court of competent jurisdiction shall 
hold that such support is illegal or violative of 
the constitutional right of any person, or if any 
such court determine that any such municipal 
corporation cannot maintain such separate 
schools, “then all power conferred upon any such 
municipality by this Act shall immediately termi- 
nate and cease to be effective and no such 
municipal corporation shall thereafter have 
power and authority to levy any tax ad valorem 
or otherwise, for the support and maintenance 
of public schools.” The act also gave the superior 
court of any county where any attempt to exer- 
cise the power thus terminated the jurisdiction 
to enjoin such attempt “at the suit of any tax- 
payer of the municipality.” 

The defendant in error in a petition, in the 
lower court, alleges that, as a taxpayer of the 
municipality of the City of Atlanta, an order 
having been issued by the United States District 
Court of the Northern District of Georgia in a 
certain case in that court—as more fully set out 
in the petition—which enjoins the segregation 
of the races in the Atlanta schools, and such 
order is such as is contemplated by the above 
act, it is entitled to an injunction enjoining the 
municipality and its taxing authorities from mak- 
ing any levy upon petitioner’s property, from 
advertising it for sale to satisfy a tax fi. fa., which 
has been issued against the petitioner for school 
taxes for the year 1959. 

Demurrers were filed to this petition, which 
was amended and renewed demurrers filed 
thereto, and after a hearing, the same were over- 
ruled. The exception to this judgment is by the 
City of Atlanta and its municipal revenue col- 
lector as plaintiffs in error, naming the petitioner 
as the defendant in error. 

Oo = oO 


DUCKWORTH, Chief Justice. 


In the view we take of this case, it is un- 
necessary to decide whether or not the court 
orders upon which the case is in part based, 
are such as contemplated by the 1959 act 
(Ga.L.1959, p. 157) under which this action is 
brought. The petition alleges that, because of 
court orders, there has been activated that por- 
tion of the 1959 act, found in section two, which 
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reads as follows: “then all power conferred upon 
any such municipal corporation by this Act shall 
immediately terminate and cease to be effective 
and no such municipal corporation shall there- 
after have power or authority to levy any tax 
ad valorem or otherwise, for the support and 
maintenance of public schools.” It is conceded 
by counsel, and we think we would be required 
to take judicial cognizance of the fact, that munic- 
ipal school taxes for the year 1959, which is the 
only year here involved, were levied under prior 
law before the 1959 act was approved on March 
10, 1959. The plain provisions of the 1959 act 
relates to what may be done under that act con- 
cerning levying school taxes, collecting taxes 
thus levied, and upon the happening of specified 
events this power—the power conferred by the 
1959 act—shall cease. There is no attempt in the 
act to terminate any tax levy made under prior 
law or take away power to collect taxes not 
levied under the 1959 act. The repealing clause 
of the act did not have the effect of nullifying 
tax levies made under the repealed law. Chaos 
would follow from such a result. The school 
authorities were charged with the high responsi- 
bility of operating the schools, which required 
them to act under existing law, and in the ab- 
sence of expressed legislative intent so to do we 
will not construe their acts to mean or intend 
such dire consequences to those who acted in 
good faith under the law as it existed. 

If it be contended that the repealing clause of 
the 1959 act eliminated authority to collect these 
taxes which were levied under prior law, we 
think there are two complete replies thereto, to 
wit: (1) the same law that authorized the levy 
also authorized the collection, and any repeal 
would not take away that power; and (2) the 
1960 amendment (Ga.L.1960, p. 147) provides 
that notwithstanding anything to the contrary 
in the 1959 act as amended, such municipal 
corporations “shall have power to and may levy 
and collect any tax, the lien of which attached 
prior to” the admission of colored children to 
white schools. Nor are we concerned with an 
act of 1961 (Ga.L.1961, pp. 35, 38) which re- 
peals the amended 1959 act. As pointed out 
above, the levying of the tax under a valid law 
is enough to authorize its collection. 

For the foregoing reasons, the petition alleges 
no cause of action, and it was error to overrule 
the general demurrer thereto. 

Judgment reversed. 

All the Justices concur. 
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Public Schools—Louisiana 
Earl Benjamin BUSH v. ORLEANS PARISH SCHOOL BOARD, et al. 


United States District Court, Eastern District, Louisiana, New Orleans Division, May 4, 1961, Civ. A. 
3630, 194 F.Supp 182. 


SUMMARY: This is a continuing development in the efforts of Negroes to desegregate schools 
in Orleans Parish, Louisiana. Earlier litigation may be found at 1 Race Rel. L. Rep. 304, 
306, 643 (1956); 2 Race Rel. L. Rep. 308, 778 (1958); 3 Race Rel. L. Rep. 171, 424, 649 
(1958); 4 Race Rel. L. Rep. 581 (1959); 5 Race Rel. L. Rep. 375, 378, 655, 1000, 1020 
(1960) ; 6 Race Rel. L. Rep. 74 (1961). 


In February, 1961, a three-judge federal court enjoined the enforcement of certain Acts 
of the second and third extraordinary session of the 1960 Louisiana legislature, after finding 
that the Acts were designed to thwart desegregation of Orleans Parish schools. 


In May, 1961, the United States attorney, as amicus curiae, moved to enjoin the enforce- 
ment of two more Acts—3 and 5 of the second extraordinary 1961 session (6 Race Rel. L. 
Rep. 304, 313). Act 3 provides punishment for the giving to, or accepting by, parents of any- 
thing of value as an inducement to sending a child to schools Operated “in violation of any 
law of this State.” Act 5 condemns “the offering to do or doing of any act .. .” to a child, 
parent or school employee which may influence that person to violate state law. The court 
observed that, while courts of equity do not ordinarily restrain criminal prosecutions, the Acts 
in question are not ordinary criminal statutes. Rather, they were held to be “emergency” 
measures designed solely to stop the program of limited desegregation in Orleans Parish schools 
by threatening imprisonment to all persons having any dealings with an integrated school. 
This effect on the parents being immediate, the court held that it should intervene by injunc- 
tion, rather than leave the validity of the statute to be determined in a criminal proceeding 





in a state court. 


Before RIVES, Circuit Judge, and CHRISTENBERRY and WRIGHT, District Judges. 


At its last session, officially labeled the Second 
Extraordinary Session of 1961, and actually the 
fifth consecutive sitting since November, the 
Legislature of Louisiana passed, and her Gov- 
ernor approved, two additional measures de- 
signed to subvert the effective desegregation 
of the New Orleans schools and thwart the 
implementation of the orders of this court look- 
ing to that end.’ The statutes in question are 
Acts 3 and 5, the enforcement of which the 
United States now asks to enjoin.” 

The legislation takes the form of amendments 
to the Louisiana Criminal Code. Act 3 purports 
to create a new crime entitled “Bribery of par- 
ents of school children.” It punishes giving to, 


1. For the prior history of this litigation, see Bush v. 
Orleans Parish School Board, E.D. La., 188 F. Supp. 
337, affirmed, 242 F.2d 156; id., 163 F.Supp. 701, 
affirmed, 268 F.2d 78; id., 187 F.Supp. 42, YBrmed” 
365 U.S. 569; id., 188 F.Supp. 916, affirmed, 365 
U.S. 569; id., 190 F.Supp. 861; id., ........ F.Supp. 
at .. (8/8/61). A complete outline of earlier de- 
velopments is given in Note 1 of the last cited 
opinion. 

2. The United States appears as amicus curiae. See 
Bush v. Orleans Parish School Board, E.D. La., ........ 
F.Supp. ........ (8/3/61). 


or acceptance by, any parent of “anything of 
apparent present or prospective value” as an 
“inducement” to sending his child to a school 
operated “in violation of any law of this State.” * 


3. The full text of Act 3, as it is proposed to be in- 
serted in the Criminal Code, is as follows: 
“§ 119.1. Bribery of parents of school children. 
Bribery of parents of school children is the giving 
or offering to give, directly or indirectly, any money, 
or anything of apparent present or prospective value 
to any parent, to any tutor or guardian, to any 
person having legal or actual custody of, or to 
any person standing in loco parentis to, any child 
eligible to attend a public school in this State, as 
an inducement to encourage, influence, prompt, 
reward or compensate any such person to permit, 
prompt, force, or cause any such child to attend 
any such school in violation of any law of this 
State. 
The acceptance of, or the offer to accept, directly 
or indirectly, any money, or anything of apparent 
present or prospective value, by any such person 
under any such circumstances, shall also constitute 
bribery of parents of school children. 
Whoever commits the crime of bribery of parents 
of school children shall be fined not less than 
five hundred dollars, nor more than one thousand 
dollars, and imprisoned for not more than one 
vear. 
In the trial of persons charged with bribery of 
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The companion crime announced by Act 5 is 
labeled “Intimidation and interference in the 
operation of schools.” Here, in rather strange 
language, the conduct condemned is “the offer- 
ing to do or doing of any act ° * ® to” a child 
or parent, teacher or other school employee, 
which may influence that person “to do or per- 
form any act in violation of any law of this 
state.”* Both statutes grant immunity from 
prosecution and promise a monetary reward to 
informers. 

With commendable frankness, Louisiana’s At- 
torney General admits that these enactments are 
probably invalid, being too vague and indefinite 
to define a crime.® But he insists that this is 
neither the time nor the place to challenge them. 
He would prefer the test to come in a state 


parents of school children, either the bribe-giver 
or the bribe-taker may give evidence, or make 
affidavit against the other, with immunity from 
rosecution in favor of the first informer, except 
or perjury in giving such testimony. 
Any fine imposed and collected from the convicted 
person or persons under the provisions of this 
Section shall be paid to the informer or informers 
who shall give information resulting in the con- 
viction of said person or persons. No penalty im- 
90sed under the provisions of this Section shall! 
Be suspended or remitted by any court.” 

4. Act 5, in pertinent part, reads: 
“Section 122.1. Intimidation and interference in 
the operation of schools. 
Intimidation and interference in the operation of 
public schools is the offering to do or doing of 
anv act, or threatening to do any act, directly or 
indirectly, to any child enrolled in a public school, 
to any parent, tutor or guardian, or person having 
lawful custody of or standing in loco parentis to 
any such child, the purpose and intent of which is 
to intimidate, induce, influence, reward, compensate 
or cause any such person, or any school teacher, 
school principal, transfer operator, or any other 
school employee, to do or perform any act in viola- 
tion of any law of this state. 
Whoever commits the crime of intimidation and 
interference in the operation of schools shall be 
fined not less than five hundred dollars, nor more 
than one thousand dollars, and imprisoned for not 
more than one year. 
In the trial of persons charged with public in- 
timidation and interference in the operation of 
schools, either the person doing or offering to do 
or the person or persons sought to be influenced, 
coerced, intimidated, threatened, or forced, may 
give evidence, or make affidavit against the other, 
with immunity from prosecution in favor of the 
first informer, except for perjury in giving such 
testimony. 
Any fine imposed and collected from the convicted 
person or persons under the provisions of this 
Section shall be paid to the informer or informers 
who shall give information resulting in the con- 
viction of said person or persons. No penalty im- 
posed under the provisions of this Section shall be 
suspended or remitted by any court.” 

5. The principle is well established in Louisiana that 
a criminal enactment which is so vague and in- 
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court after an accused has been arrested, held 
and charged under authority of the statutes 
here assailed. Such a person, he argues, would 
have a better standing to contest the constitu- 
tionality of these measures, and, since a ruling 
striking them down can confidently be predicted 
from the Louisiana courts, we are urged to spare 
ourselves this unnecessary chore. 

True, “it is a familiar rule that courts of 
equity do not ordinarily restrain criminal prose- 
cutions.”® Douglas v. Jeannette, 319 U.S. 157, 
163. And this principle has special force when 
application is made to a federal court to enjoin 
the enforcement of state criminal statutes, for 
then considerations of comity add their weight 
to suggest abstention. Beal v. Missouri Parific R. 
Co., 312 U.S. 45, 49-50. See also, Harrison v. 
N.A.A.C.P., 360 U.S. 167. But the rule cannot 
be applied mechanically. N.A.A.C.P. v. Bennett, 
360 U.S. 471; cf. Doud v. Hodge, 350 U.S. 485. 
Special circumstances will sometimes compel a 
federal court to act. Truax v. Raich, 239 U.S. 
33; Pierce v. Society of Sisters, 268 U.S. 510; 
Hague v. C.1.0., 307 U.S. 496; see Terrace v. 
Thompson, 263 U.S. 197, 214; Packard v. Banton, 
264 U.S. 140, 143; Spielman Motor Co. v. Dodge, 
295 U.S. 89, 95; Beal v. Missouri Pacific R. 
Co., supra, 50; Douglas v. Jeannette, supra, 163; 
Denton v. City of Carrollton, Georgia, 5 Cir., 235 
F.2d 481, 484-485. This is such a case. 

The challenged statutes are not ordinary 
criminal provisions. They constitute special legis- 
lation, passed as “emergency” * measures to ac- 





definite as to fail properly to inform the public 
of the conduct sought to be prohibited is null as 
violative of the Louisiana Constitution of 1921, 
Article 1, Section 10. See City of Shreveport v. 
Moran, 174 La. 271, 140 So. 475; State v. Truby, 
211 La. 178, 29 So.2d 758; State v. Vallery, 212 
La. 1095, 34 So.2d 329: State v. Kraft, 214 La. 
351, 37 So.2d 815; City of Shreveport v. Brewer, 
225 La. 98,-72 So.2d 308; State v. Murtes, 232 La. 
486, 94 So.2d 446; State v. Christine, 239 La. 259, 
118 So.2d 403 (on rehearing). See also, State v. 
Gaster, 45 La. Ann. 636, 12 So. 739 (decided under 
similar provisions in the Louisiana Constitution of 
1879); State v. Comeaux, 131 La. 930, 60 So. 620 
(Constitution of 1898); City of Shreveport vy. Wil- 
son, 145 La. 906, 83 So. 186 (Constitution of 1913). 
The Federal Constitution likewise guarantees against 
vagueness in the state criminal laws. See Winters 
v. New York, 333 U.S. 507. 

6. Of course, since no prosecution is now pending in 
the state courts, the prohibition of 28 U.S.C. §2283 
does not apply. Nor does the rule that federal 
courts will not intervene to assure respect for pro- 
cedural due process in the conduct of a state 
criminal trial. 

7. Acts 8 and 5 were both certified by the Governor 
as “emergency legislation” under Art. 3, §27, of 
the Louisiana Constitution. The effect of this certi- 
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complish a specific purpose. Placed in context, 
their mission is all too clear. These are the 
invidious weapons of a state administration dedi- 
cated to scuttling the modest program of de- 
segregation which has been initiated in Orleans 
Parish. The plain intent of the measures is to 
publish a threat of imprisonment against all who 
would have any dealings with an integrated 
school. Whether or not prosecution is ever at- 
tempted under these provisions, the obvious 
hope of the sponsors is that the mere promulga- 
tion of the statutes will accomplish the desired 
end. Thus, the effect is immediate. The harm 
has already begun. In these circumstances, there 
can be no question of postponing decision. 

Nor can there be any doubt as to the uncon- 
stitutionality of these acts. They are revealed as 
but another effort to circumvent the orders of 
the court issued pursuant to the mandate of 
Brown v. Board of Education, 347 U.S. 483.8 
Constitutionally unable to require racial segrega- 
tion in the public schools, arrested in its plan 
to close the integrated schools, and unsuccessful 
in its boycott of these schools by other means, 
the State has now marshalled the full force of 
its criminal law to enforce its social philosophy 
through the policeman’s club. 

It is argued, however, that we read too much 
in the statutes. We are told that these laws have 
no connection with segregation; that the refer- 
ence to schools operated “in violation of any 
law of this State” does not mean desegregated 
schools. It cannot be, so the argument goes, be- 
cause this court has voided all laws requiring 
or permitting segregation of the races in public 
education. 

Of course, the circumstances under which 
these measures were adopted belie any such 
claim of innocence. The Legislature clearly 
wants parents and teachers, and other interested 
persons, to understand that they will be punished 
if they have any contact with an integrated 
school. Yet, it would play tricks with the court 
and pretend it had meant nothing of the kind. 
“But courts cannot permit themselves to be de- 
ceived. They will not inquire too closely into 
the motives of the State, but they will not ignore 
the effect of its action.” Graham v. Folsom, 200 
U.S. 248, 253. Moreover, in this instance, the 
Legislature has explained its meaning for all to 


fication is to dispense with the normal delays and 
make the measure effective immediately upon the 
Governor’s approv: 

8. See Bush v. Orleans Parish School Board, E.D. La., 
188 F.Supp. 916; id., ........ F.Supp. ........ (3/3/61). 
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hear. We'need not probe the public mind to 
learn what was intended by “the law of the 
State.” We have but to listen to its official voice 
to learn that “the law of the State” is Louisiana 
legislatese for segregation. 

Thus, in the acts of the First Extraordinary 
Session of 1960 providing for the closure or boy- 
cott of desegregated schools, the euphemism 
“operated contrary to the Constitution and laws 
of this State” was used to describe the offending 
facilities.? There was no doubt then what was 
intended, and there can be less now after the 
constant reiteration of that chant. It is true these 
statutes were voided on November 30, 1960,!° 
but the Legislature did not acquiesce in this 
ruling. On the contrary, shortly after the de- 
cision, it solemnly proclaimed that: “the public 
policy of the State of Louisiana, as expressed 
and declared in Act No. 2 of the First Extra- 
ordinary Session of 1960, and in all other Acts 
and Resolutions declaring, establishing and im- 
plementing the public policy of this State in 
respect to interposition and segregation of the 
races in the public school system, be and said 
public policy is hereby REAFFIRMED and 
again declared to be the public policy of the 
State of Louisiana.” H. Conc. Res. 26, 2d Ex. 
Sess. 1960. Accordingly, we must assume that 
“laws of the State” means here what it meant 
there. 

Nor is this all. Twice during the Second 
Extraordinary Session of 1960 the Legislature 
commended parents who had withdrawn their 
children from the two desegregated schools of 
New Orleans, specifically declaring that they 
were thereby demonstrating “their will to sup- 
port the constitution and laws of this state.” 
H. Conc. Res. 1 and S. Conc. Res. 1, 2d Ex. 
Sess. 1960. Similarly, in a later resolution defend- 
ing its own officers cited for contempt for re- 
fusing to authorize payment of teachers at these 
two schools, it asserted such payments “would 
have been in violation of the Constitution and 
laws of the State of Louisiana.” H. Conc. Res. 8, 
3d Ex. Sess. 1960. And, finally, during the very 
session at which the statutes in suit were passed, 
the Legislature formally proclaimed its view 
that the two desegregated schools of New Or- 
leans were “operating in violation of the pro- 
visions and principles of the State Constitution 


9. For a catalog of these statutes, see Bush v. Orleans 
Parish School Board, E.D. La., 188 F.Supp. 916, 
936, Appendix B. 

10. Bush v. Orleans Parish ee Does. E.D. La., 188 
F.Supp. 916, affirmed, 365 U 
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and laws * * *.” H. Conc. Res. 22, 2d Ex. Sess. 
1961. 

The subterfuge will not avail. Unmasked for 
what they are, Acts 3 and 5 are unconstitutional 
on their face and must be enjoined. 

2 oO oO 


TEMPORARY INJUNCTION 


This case came on for hearing on motions 
of the United States, amicus curiae, for tempo- 
rary injunction, restraining the enforcement of 
Acts 3 and 5 of the Second Extraordinary Session 
of the Louisiana Legislature for 1961. 

It being the opinion of this court that all 
Louisiana statutes which would directly or in- 
directly require segregation of the races in the 
public schools, or interfere with the operation 
of such schools, pursuant to the orders of this 
court, by the duly elected Orleans Parish School 
Board, are unconstitutional, in particular, the 
aforesaid Acts 3 and 5; 

IT IS ORDERED that the Honorable Jimmie 
H. Davis, Governor of Louisiana, the Honorable 
Jack P. F. Gremillion, Attorney General of the 
State of Louisiana, Murphy J. Roden, Director 


EDUCATION 


Public Schools—Louisiana 


[Vot. 6 


of Public Safety of Louisiana, Richard A. Dowl- 
ing, District Attorney of Orleans Parish, Louis 
A. Heyd, Jr., Criminal Sheriff of Orleans Parish, 
deLesseps S. Morrison, Mayor of the City of 
New Orleans, Joseph I. Giarrusso, Superintend- 
ent of Police of the City of New Orleans, their 
successors, agents, and representatives, and all 
other persons who are acting or may act in con- 
cert with them, be, and they are hereby, re- 
strained, enjoined and prohibited from enforcing 
or seeking to enforce by any means the pro- 
visions of Acts 3 and 5 of the Second Extra- 
ordinary Session of the Louisiana Legislature 
for 1961, and from otherwise interfering in any 
way with the operation of the public schools 
for the Parish of Orleans by the duly elected 
Orleans Parish School Board, pursuant to the 
orders of this court. 


IT IS FURTHER ORDERED that copies of 
this temporary injunction shall be served forth- 
with upon each of the defendants named herein. 

Inasmuch as this temporary injunction is is- 


sued on the motions of the United States, no 
bond is required. 28 U.S.C. § 2408. 


Lawrence HALL, et al. vy. ST. HELENA PARISH SCHOOL BOARD, et al. 





United States District Court, Eastern District, Louisiana, Baton Rouge Division, April 24, 1961, Civil 
Action No. 1068, _ F.Supp. 


SUMMARY: Negro children in St. Helena Parish, Louisiana, -filed suit in 1951 seeking de- 
segregation of parish schools. In 1960, a federal district court entered a judgment enjoining 
the defendant school officials from requiring racial segregation “from and after such time as 
may be necessary to make arrangements for admission of children to such schools on a racially 
non-discriminatory basis with all deliberate speed.” 5 Race Rel. L. Rep. 654 (1960). 


After affirmance of the decision by the Court of Appeals for the Fifth Circuit [6 Race 
Rel. L. Rep. 83 (1961) ], action was started in the parish to close the public schools, subject 
to a referendum, as provided by Act 2 of the second extraordinary session of the 1961 Loui- 
siana legislature (6 Race Rel. L. Rep. 310). Plaintiffs moved the federal district court to en- 
join the enforcement of the Act. The court refused to grant the injunction, but the parish 
officials agreed not to proceed further under the Act pending litigation of its constitutionality. 
Before giving further consideration to the matter of the validity of the Act, the court invited 
counsel for the parties in this case, the Attorney General of the United States, and the attor- 
neys general of the several states to submit briefs on the question of whether today’s concept 
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of due process obliges the state to provide public education, even though the state’s constitu- 
tion does not require it. The court called attention to a Louisiana statute providing grants-in- 
aid if public schools are closed. (Act 258 of 1958, 3 Race Rel. L. Rep. 1062). 


Before WISDOM, Circuit Judge, and CHRISTENBERRY and WRIGHT, District Judges. 


This cause came on for hearing this day on 
Application of Plaintiffs, Lawrence Hall, et al, 
for preliminary injunction restraining enforce- 
ment of Act 2 of the Second Extraordinary 
Session of the Louisiana Legislature for 1961, 
and motions of Defendants to dismiss. 

° oe * 

Argument on motions. 

Joint Stipulation of Act 2 into evidence (In 
record ) 

The following witnesses were called and testi- 
fied on behalf of the Plaintiff: 

Carl Stone, on cross-examination, sworn by 
deputy clerk James L. Meadows, on cross-ex- 
amination, sworn by deputy Clk. 

Plaintiff rests. 

Defendant rests. 

Argument. 

IT IS ORDERED that the motions of De- 
fendants to dismiss be, and the same are hereby, 
OVERRULED. 

(See Per Curiam) 

St. Helena School Board through Counsel 
agreed not to proceed under Act 2, pending 
decision in this case. 

SUBMITTED on application of Plaintiffs, etc., 
for Preliminary Injunction, restraining enforce- 
ment of Act 2 of the 2nd Extraordinary Session 
of the La. Leg. for 1961. 

Briefs to be submitted by Mav 5th, 1961. 


* % o 


PER CURIAM: 


The motions are overruled, in part because 
counsel for the plaintiffs has made it clear that 
the plaintiffs do not seek to enjoin the holding 
of the election fixed for April 22, 1961, in the 
Parish of St. Helena. The election has bearing 
in this case only as the initial step, under Act 
No. 2 of the Second Extraordinary Session of 
1961, leading to the closing of public schools in 
St. Helena. 

If Act 2 is unconstitutional, the defendants 
properly before the Court may be enjoined from 
carrying out the provisions of the law. 

We have an open mind on the constitutionality 
of the statute. We point out, however, that 
national policy and state policy require us to 


scrutinize carefully any statute leading to the 
closing of public schools. When there is now 
such a manifest correlation between education 
and national survival, it is a sad and ill-timed 
hour to shut the doors to public schools. And, 
now, when one of the principal functions of the 
state is to maintain an educational system, it 
seems strange indeed and anti-civilized to shift 
the major financial burden to private persons, 
many of whom can not afford or can ill-afford to 
pay for private schooling, even with the benefit 
of a grant-in-aid. We think that this case raises 
due process questions that have not been briefed. 

Does Act 2 violate the due process clause of 
the Fourteenth Amendment by depriving chil- 
dren of the opportunity to obtain a public 
school education? We divide this question into 
two sub-questions. (1) Is it implicit in today’s 
concept of due process that a child has a right 
to a public school education, even though there 
is no provision in the state constitution requir- 
ing the state to maintain a public school system? 
(2) In the fact situation this case presents, 
considering especially that the state now main- 
tains and has for many years maintained a 
public school system, does Act 2 violate due 
process if its effect is to deprive the children 
in St. Helena Parish of a public school educa- 
tion? 

We raise a further question. Is a statute con- 
stitutional that, in effect, offers children (1) 
education on an unconstitutional condition, that 
is, attendance at a segregated school, or (2) no 
education at all? 

The Court is cognizant of Act 258 of 1958 
which provides for a grant-in-aid program. But 
is grant-in-aid and adequate constitutional sub- 
stitute for public school education, particularly 
where such grant-in-aid will, in all probability, 
result in segregated private schools? The Court 
suggests that consideration be given to this 
question in the briefs to be filed. 

The Court invites counsel for all parties to file 
briefs by Friday, May 5, 1961. The Court also 
invites the United States to file a brief as 
amicus curiae presenting the views of the 
United States. 

Because of the time required for the filing of 
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the briefs and the determination of the case, 
it is suggested that, irrespective of the results 
of the election, the Board agrees not to proceed 
under Act 2 pending our decision in this case. 


[Vou. 6 


of the several states of the United States be, 
and they are hereby, invited by the court to 
file an amicus brief herein by June 5, 1961, cov- 
ering the following questions: 





1. Would the abandonment by a state of its 
public school system deprive children of 
rights guaranteed by the Due Process or 
Equal Protection Clauses of the Fourteenth 
Amendment? 

Would the answer be the same if the 
abandonment were on a local option basis 
after a vote of the electorate authorizing 
. county school authorities to close the pub- 

lic schools? 


IT IS FURTHER ORDERED that the Clerk 
of this Court mail certified copies of this order 
to the Attorney General of each State of the 
Union. 


ORDER 


This case came on for hearing on plaintiffs’ 
motion for temporary injunction restraining en- 
forcement of Act 2 of the Second Extraordinary 
Session of 1961 of the Louisiana Legislature. 2. 
The court, finding that the motion raises serious 
constitutional questions, invited counsel for all 
parties to brief the questions presented. The 
United States was also invited to file a brief 
amicus. It appearing that questions presented 
by the motion may be of serious concern to the 
States of the United States; 


IT IS ORDERED that the Attorneys General 
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Leslie TAYLOR, etc., et al. vy. THE BOARD OF EDUCATION of the CITY SCHOOL DIS- 
TRICT of THE CITY OF NEW ROCHELLE, etce., et al. 


United States Court of Appeals, Second Circuit, April 13, 1961, 288 F.2d 600. 


SUMMARY: New Rochelle, New York, Negro children brought a class action in federal dis- 
trict court against the city board of education and superintendent of schools, contending that 
the board had created and maintained a racially-segregated elementary school in violation of 
their Fourteenth Amendment rights. The court found that the board, having created a seg- 
regated school, was under a constitutionally imposed duty to end segregation in good faith 
with all deliberate speed, which obligation clearly had not been fulfilled. The board was there- 
fore ordered to preserit by April 14, 1961, a desegregation plan to begin no later than the 
start of the 1961-62 school year. On March 7, 1961, the court refused to suspend or stay 
the order requiring that a plan be submitted by April 14, and denied as premature a motion 
to permit plaintiffs immediately to enroll in schools other than the predominantly Negro 
schools. 6 Race Rel. L. Rep. 90 (1961). Therefore, defendants moved the Court of Appeals 
for the Second Circuit for a stay of the direction to file a plan, pending the appeal. The 
court extended the board’s time to file the plan pending a decision by the court as to wheth- 
er it had jurisdiction at this stage to hear an appeal, and in any event to May 3, 1961. On 
April 13, the court announced its conclusion that “we have no power to entertain the Board’s 
appeal until the District Court has finished its work by directing the Board to take or re- 
frain from action.” The court relied upon the “salutary Federal rule requiring finality as a 
condition of appealability”; and finding that the instant appeal comes within none of the rec- 


ognized exceptions to the rule, dismissed it “for want of jurisdiction at this time.” One 
judge dissented. 
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Before MOORE, FRIENDLY and 
SMITH, Circuit Judges. 


FRIENDLY, Circuit Judge. 


In this action, eleven Negro children, proceed- 
ing through their parents, seek declaratory and 
injunctive relief against the Board of Education 
of New Rochelle, New York, and the Superin- 
tendent of Schools. On January 24, 1961, Judge 
Kaufman signed an opinion, 191 F.Supp. 181, 
stated to constitute the District Court’s findings 
of fact and conclusions of law, which held that 
various acts of the defendants violated plaintiffs’ 
constitutional rights as defined in Brown v. 
Board of Education, 1954, 347 U.S. 483, 74 S.Ct. 
686, 98 L.Ed. 873, and later decisions of the 
Supreme Court. The opinion ended with two 
paragraphs, quoted in the margin,! in which the 
District Judge stated, among other things, that 
he deemed it “unnecessary at this time to de- 
termine the extent to which each of the items of 
the relief requested by plaintiffs will be af- 
forded,” [191 F.Supp. 198] but would defer such 
determination until the Board had presented, on 
or before April 14, 1961, “a plan for desegrega- 
tion in accordance with this Opinion, said de- 
segregation to begin no later than the start of 
the 1961-62 school year.” 


Pursuant to authorization by a 5-3 vote at a 
meeting of the Board February 7, 1961, de- 
fendants appealed to this Court on February 20, 
1961. On March 7, 1961, the District Judge de- 
nied an application by them to extend the date 
for filing a plan pending determination of the 
appeal, as well as a motion by plaintiffs for an 
order directing defendants immediately to as- 
sign plaintiffs to elementary schools other than 


1. “The Decree 

“In determining the manner in which the Negro 
children residing within the Lincoln district are to 
be afforded the opportunities guaranteed by the 
Constitution, I will follow the procedure authorized 
by the Supreme Court in Brown v. Board of Edu- 
cation, 349 U.S. 294 [75 S.Ct. 753, 99 L.Ed. 1083] 
(1955), and utilized by many district courts in im- 
plementing the Brown principles. Thus, I deem it 
unnecessary at this time to determine the extent 
to which each of the items of relief requested by 
plaintiffs will be afforded. Instead, the Board is 
hereby ordered to present to this Court, on or 
before April 14, 1961, a plan for desegregation in 
accordance with this Opinion, said desegregation 
to begin no later than the start of the 1961—62 
school year. This court will retain jurisdiction of 
this action until such plan has been presented, ap- 
proved by the court, and then implemented. 

“The foregoing Opinion will constitute the court’s 
findings of fact and conclusions of law.” 


the Lincoln School. Thereupon, defendants 
moved this Court for a stay of the direction to 
file a plan, pending the appeal. At the hearing 
on that motion, the Court questioned whether 
the appeal had not been prematurely taken and 
was not, therefore, beyond the appellate juris- 
diction conferred upon the Court by Congress. 
Later we directed the filing of briefs on this 
issue and extended the Board’s time to file the 
plan pending the Court’s decision on the ques- 
tion of jurisdiction and in any event to May 3, 
1961. Appellees now challenge our power to 
hear an appeal at this stage, but the question is _ 
one this Court was obliged to raise in any event, 
Mitchell v. Maurer, 1934, 293 U.S. 237, 244, 55 
S.Ct. 162, 79 L. Ed. 338, and it is better that 
this be determined now rather than after further 
time has elapsed. Upon full consideration, we 
conclude that we have no power to entertain 
the Board’s appeal until the District Court has 
finished its work by directing the Board to take 
or refrain from action. 

Familiar decisions of the Supreme Court es- 
tablish the controlling principles. “Finality as a 
condition of review is an historic characteristic 
of federal appellate procedure. It was written 
into the first Judiciary Act and has been de- 
parted from only when observance of it would 
practically defeat the right to any review at all.” 
Cobbledick v. United States, 1940, 309 U.S. 323, 
324-325, 60 S.Ct. 540, 541, 84 L.Ed. 783. “The 
foundation of this policy is not in merely tech- 
nical conceptions of ‘finality.’ It is one against 
piecemeal litigation. “The case is not to be sent 
up in fragments * * *’ Luxton v. North River 
Bridge Co., 147 U.S. 337, 341 [13 S.Ct. 356, 358, 
37 L.Ed. 194]. Reasons other than conservation 
of judicial energy sustain the limitation. One is 
elimination of delays caused by interlocutory ap- 
peals.” Catlin v. United States, 1945, 324 USS. 
229, 233-234, 65 S.Ct. 631, 634, 89 L.Ed. 911. 

A “final decision” within 28 U.S.C. § 1291, 
the basic statute authorizing appeals to the 
courts of appeals, and its predecessors going 
back to §§ 21 and 22 of the Act of Sept. 24, 1789, 
c. 20, 1 Stat. 73, 83-84, “is one which ends the 
litigation on the merits and leaves nothing for 
the court to do but execute the judgment.” 
Catlin v. United States, supra, 324 U.S. at page 


- 233, 65 S.Ct. at page 633. Plainly Judge Kauf- 


man’s decision of January 24, 1961 does not fit 
that description. It constituted only a deter- 
mination that plaintiffs were entitled to relief, 
the nature and extent of which would be the 
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subject of subsequent judicial consideration by 
him. What remained to be done was far more 
than those ministerial duties the pendency of 
which is not fatal to finality and consequent 
appealability, Ray v. Law, 1805, 3 Cranch 179, 
180, 2 L.Ed. 404. An order adjudging liability 
but leaving the quantum of relief still to be de- 
termined has been a classic example of non- 
finality and non-appealability from the time of 
Chief Justice Marshall to our own, The Palmyra, 
1825, 10 Wheat. 502, 6 L.Ed. 375; Barnard v. 
Gibson, 1849, 7 How. 650, 12 L.Ed. 857; Leon- 
idakis v. International Telecoin Corp., 2 Cir., 
1953, 208 F.2d 934; 6 Moore, Federal Practice 
(1953 ed.), p. 125 and fn. 5, although in all 
such cases, as here, this subjects the defendant 
to further proceedings in the court of first in- 
stance that will have been uncalled for if that 
court's determination of liability is ultimately 
found to be wrong. Recognizing that this may 
create hardship, Congress has removed two types 
of cases from the general rule that appeals may 
not be taken from decisions that establish lia- 
bility without decreeing a remedy—namely, de- 
crees “determining the rights and liabilities of 
the parties to admiralty cases in which appeals 
from final decrees are allowed,” 28 U.S.C. § 
1292(a) (3), added by the Act of April 3, 1926, 
c. 102, 44 Stat. 233, and “judgments in civil ac- 
tions for patent infringement which are final 
except for accounting”; 28 U.S.C. § 1292(a) (4), 
added by the Act of Feb. 28, 1927, c. 228, 44 
Stat. 1261. Congress’ specification of these ex- 
ceptions, manifestly inapplicable here, under- 
scores the general rule. 

This salutary Federal rule requiring finality 
as a condition of appealability has become sub- 
ject, over the years, to exceptions other than 
those just mentioned, some fashioned by the 
courts and others enacted by Congress. The 
instant appeal does not come within any. 

Of the judicially created exceptions, the one 
referred to in Dickinson v. Petroleum Conversion 
Corporation, 1950, 338 U.S. 507, 70 S.Ct. 322, 94 
L.Ed. 299, namely, that under some circum- 
stances a decree may be final as to one party 
although the litigation proceeds as to others, 
is so manifestly inapplicable that we would not 
mention it if appellants had not. Similarly in- 
applicable is the rule in Forgay v. Conrad, 1848, 
6 How. 201, 12 L.Ed. 404, that a judgment di- 
recting a defendant to make immediate delivery 
of property to a plaintiff is appealable despite 
a further provision for an accounting. The scope 





[Vo. 6 


of this doctrine is narrow and rests upon “the 
potential factor of irreparable injury,” 6 Moore, 
Federal Practice (1953 ed.), p. 129—just how 
narrow is shown by decisions refusing to apply 
it to a decree that adjudged rights in property 
but made no disposition of the property pend- 
ing a further hearing relating to its precise 
identification, Rexford v. Brunswick-Balke-Col- 
lender Co., 1913, 228 U.S. 339, 33 S.Ct. 515, 57 
L.Ed. 864, or to a decree awarding possession 
to the United States under eminent domain but 
reserving the question of compensation, Catlin v. 
United States, supra, 324 U.S. at page 232, 65 
S.Ct. at page 633, overruling our contrary deci- 
sion in United States v. 243.22 Acres of Land, 2 
Cir., 1942, 129 F.2d 678. See Republic Natural 
Gas Co. v. State of Oklahoma, 1948, 334 U.S. 62, 
68 S.Ct. 972, 92 L.Ed. 1212. Here, while we 
understand defendants’ dislike of presenting a 
plan of desegregation and attending hearings 
thereon that would be unnecessary if the finding 
of liability were ultimately to be annulled, and 
also the possibly unwarranted expectations this 
course may create, this is scarcely injury at all 
in the legal sense and surely not an irreparable 
one. Equally inapposite is the doctrine of Cohen 
v. Beneficial Industrial Loan Corp., 1949, 337 
U.S. 541, 545-547, 69 S.Ct. 1221, 1225, 93 L.Ed. 
1528, also advanced by appellants, permitting 
review of orders “which finally determine claims 
of right separable from, and collateral to, rights 
asserted in the action, too important to be 
denied review and too independent of the cause 
itself to require that appellate consideration be 
deferred until the whole case is adjudicated.” 
Here the issue sought to be reviewed, far from 
being collateral to the main litigation, represents 
the very findings and conclusions upon which 
any final judgment against the defendants must 
rest. 

Turning to statutory exceptions, the only one 
that could be, and is, claimed to be applicable 
is 28 U.S.C. § 1292(a) (1). That gives us juris- 
diction over “Interlocutory orders of the district 
courts * * * granting, continuing, modifying, 
refusing or dissolving injunctions, or refusing to 
dissolve or modify injunctions, except where a 
direct review may be had in the Supreme Court.” 
The term “injunction” includes not only an order 
prohibiting certain conduct during the pendency 
of litigation but also one that commands it. 
Societe Internationale, etc. v. McGrath, 1950, 86 
U.S. App.D.C. 157, 180 F.2d 406. 

Appellants contend Judge Kaufman’s decision 
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granted both a prohibitory and a mandatory 
injunction. They say the order “in effect” pro- 
hibited them from proceeding with their plans 
to reconstruct the Lincoln School and com- 
manded them to submit a plan. If the former 
were so, the order would clearly be appealable; 
we have searched the opinion for substantiation 
but in vain. To be sure, the opinion says the 
proposed reconstruction alone might aggravate 
the problem rather than ameliorate it; and we 
fully appreciate why the Board may hesitate 
to proceed in the light of this, as, indeed, it 
might have if the opinion had not yet been ren- 
dered. But as yet we can only conjecture 
whether the District Court will enjoin the re- 
building or permit this if accompanied by other 
acts; and a defendant’s apprehension that con- 
duct on his part may ultimately be restrained 
is not an “injunction” within § 1292(a) (1). 
Whether Judge Kaufman’s direction for the 
submission of a plan on April 14 is a mandatory 
injunction requires, in the first instance, inter- 
pretation of what was said. It is common prac- 
tice for an equity judge first to reach a conclu- 
sion as to liability and to determine the 
appropriate relief later in the event of an affir- 
mative finding. If the District Judge had said 
in his opinion only that a further hearing would 
be held at which the parties would have an op- 
portunity to express themselves as to relief, by 
testimony, argument, or both, it would be en- 
tirely plain that he had not granted a mandatory 
injunction, and this would be so even if he had 
also stated that, in the interest of orderly proce- 
dure, he would expect the defendants to take 
the lead at the hearing. In substance this is 
what Judge Kaufman did. Although the penulti- 
mate paragraph of his opinion is headed “The 
Decree,” the context makes clear that the few 
sentences that follow were not, themselves, 
decretal, but simply explained how he planned 
to fashion his decree. To be sure, the opinion 
used the word “ordered” with respect to the 
filing of a plan, just as courts often “order” or 
“direct” parties to file briefs, findings and other 
papers. Normally this does not mean that the 
court will hold in contempt a party that does 
not do this, but rather that if he fails to file by 
the date specified, the court may refuse to re- 


ceive his submission later and may proceed ° 


without it. That this was what Judge Kauf- 
man intended is confirmed by his later opinion 
denying an extension of the April 14 date, in 
which he spoke of having “specifically requested 


COURTS 421 


the Board to submit its plan for desegregation 
of the Lincoln School” and of having given the 
Board “an opportunity to submit” such a plan. 
Moreover, even if the order was intended to 
carry contempt sanctions, which we do not be- 
lieve, a command that relates merely to the 
taking of a step in a judicial proceeding is not 
generally regarded as a mandatory injunction, 
even when its effect on the outcome is far 
greater than here, 6 Moore, Federal Practice 
(1953 ed.) pp. 4647.2 For just as not every 
order containing words of restraint is a negative 
injunction within 28 U.S.C. § 1292(a) (1), Bal- 
timore Contractors, Inc. v. Bodinger, 1955, 348 
U.S. 176, 75 S.Ct. 249, 99 L.Ed. 233; Fleischer 
v. Phillips, 2 Cir., 1959, 264 F.2d 515, 516, cer- 
tiorari denied 1959, 359 U.S. 1002, 79 S.Ct. 1139, 
3 L.Ed.2d 1030; Grant v. United States, 2 Cir., 
1960, 282 F.2d 165, 170, so not every order 
containing words of command is a mandatory 
injunction within that section. 

Our review of the cases that have reached 
appellate courts in the wake of Brown v. Board 
of Education, supra, and its supplement, 1955, 
349 U.S. 294, 75 S.Ct. 753, has revealed only one 
in which jurisdiction may have been taken 
under such circumstances as here. In Clemons v. 
Board of Education of Hillsboro, 6 Cir., 1956, 
228 F.2d 853; Brown v. Rippy, 5 Cir., 1956, 233 
F.2d 796; Booker v. State of Tennessee Board 
of Education, 6 Cir., 1957, 240 F.2d 689, and 
Holland v. Board of Public Instruction, 5 Cir., 
1958, 258 F.2d 730, the appeals were from final 
orders denying injunctive relief. In Aaron v. 
Cooper, 8 Cir., 1957, 243 F.2d 361, an injunction 
was denied because of a voluntary plan offered 
by the Little Rock School District which the 
District Court found satisfactory, but jurisdic- 
tion was retained; since the order denied an in- 
junction it was therefore appealable whether it 
was deemed final or interlocutory. In Board 


2. For clarity we note what ought be obvious, namely, 
that the Board’s submission of a plan of desegrega- 
tion implies no acceptance of the District Judge's 
determinations of fact and law and no waiver of a 
right to appeal—any more than does the action of a 
losing party in any suit, either at the request of the 
court or of his own volition, in submitting a form of 
judgment conforming with findings and conclusions 
from which he dissents. 

3. Later cases involving the Little Rock situation, 
Thomason v. Cooper, 8 Cir., 1958, 254 F.2d 808; 
Aaron v. Cooper, 8 Cir., 1958, 257 F.2d 33, affirmed 
Cooper v. Aaron, 1958, 358 U.S. 1, 78 S.Ct. 1401, 
3 L.Ed.2d 5; Aaron v. Cooper, 8 Cir., 1958, 261 
F.2d 97, concerned attempts to frustrate or delay 
effectuation of the plan previously approved. 
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1958, 252 F.2d 372, certiorari denied, 1958, 358 
U.S. 819, 79 S.Ct. 31, 3 L.Ed.2d 61; Board of 
Supervisors of L.S.U., etc. v. Wilson, 1951, 340 
U.S. 909, 71 S.Ct. 294, 95 L.Ed. 657, and Evans 
v. Buchanan, 3 Cir., 1958, 256 F.2d 688,4 the 
District Court had issued mandatory injunctions 
directing the admission of Negro students. In 
Boson v. Rippy, 5 Cir., 1960, 275 F.2d 850, the 
appeal was from a refusal to modify an injunc- 
tion so as to advance the dates of desegregation, 
this falling within another provision of § 1292(a) 
(1). The single case that may support appeal- 
ability here is an unreported memorandum in 
Mapp v. Board of Education of Chattanooga, 
in which the Sixth Circuit denied a motion to 
dismiss an appeal, without discussion save for 
a reference to 28 U.S.C. § 1291 and § 1292(a) 
(1) and a “cf.” to Boson v. Rippy, supra. We 
doubt that appellees’ attempt to distinguish the 
Mapp case is successful, but we do not find the 
memorandum persuasive. Boson v. Rippy does 
not support the decision, for the reason indi- 
cated, as the manner of its citation perhaps 
recognized; and we do not know what it was 
that the judges found in the statutes to support 
their conclusion of appealability. Moreover, the 
subsequent proceedings in the Mapp case, where 
the District Court has already rejected the 
plan directed to be filed and required the sub- 
mission of a new one, with a second appeal 
taken from that order although the first appeal 
has not yet been heard, indicate to us the un- 
wisdom of following that decision even if we 
deemed ourselves free to do so. 

There is a natural reluctance to dismiss an 
appeal in a case involving issues so important 
and so evocative of emotion as this, since such 
action is likely to be regarded as technical or 
procrastinating. Although we do not regard the 
policy question as to the timing of appellate 
review to be fairly open, we think more in- 
formed consideration would show that the bal- 
ance of advantage lies in withholding such 
review until the proceedings in the District 
Court are completed. To stay the hearing in 
regard to the remedy, as appellants seek, would 


4. The Court of Appeals noted in the Evans opinion, 
256 F.2d at page 691, that in one of the seven 
cases the District Court had earlier made an order 
directing the submission of a plan from which “an 
appeal * * * was taken to this court but was not 
prosecuted and accordingly the record was returned 
to the court below.” The later appeal, Evans v. 
Ennis, 3 Cir., 1960, 281 F.2d 385, was from a final 
order approving a plan which plaintiffs deemed 
inadequate. 





[Vo.. 6 


produce a delay that would be unfortunate 
unless we should find complete absence of basis 
for any relief—the only issue that would now 
be open to us no matter how many others 
might be presented, since we do not know what 
the District Judge will order—and if we should 
so decide, that would hardly be the end of the 
matter. On the other hand, to permit a hearing 
on relief to go forward in the District Court 
at the very time we are entertaining an appeal, 
with the likelihood, if not indeed the certainty, 
of a second appeal when a final decree is en- 
tered by the District Court, would not be con- 
ducive to the informed appellate deliberation 
and the conclusion of this controversy with 
speed consistent with order, which the Supreme 
Court has directed and ought to be the objective 
of all concerned. In contrast, prompt dismissal 
of the appeal as premature should permit an 
early conclusion of the proceedings in the Dis- 
trict Court and result in a decree from which 
defendants have a clear right of appeal, and 
as to which they may then seek a stay pending 
appeal if so advised. We—and the Supreme 
Court, if the case should go there—can then 
consider the decision of the District Court, not 
in pieces but as a whole, not as an abstract 
declaration inviting the contest of one theory 
against another, but in the concrete. We state all 
this, not primarily as the reason for our decision 
not to hear an appeal at this stage, but rather to 
demonstrate what we consider the wisdom em- 
bodied in the statutes limiting our jurisdiction, 
which we would be bound to apply whether we 
considered them wise or not. 

Accordingly, the appeal is dismissed for want 
of appellate jurisdiction at this time. Although 
it should not be necessary to do so, we add, 
from abundant caution, that this dismissal in- 
volves no intimation on our part with respect to 
the propriety or impropriety of the determina- 
tion of the District Court. If defendants feel 
that the time that has been required for the dis- 
position of this issue compels them to request 
a further extension of the date for presenting a 
plan, they should make their application to the 
District Judge. 


Dissent 
MOORE, Circuit Judge (dissenting). 


This case comes before us on a motion for 
a stay of that portion of a decree wherein 
the Board of Education of New Rochelle is “or- 
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dered to present to this Court [Irving R. Kauf- 
man, D. J.], on or before April 14, 1961, a plan 
for desegregation ' in accordance with this [his] 
Opinion * * *.” An appeal “from the judgment 
entered in this action on January 24, 1961” (the 
date judgment was entered by the Clerk upon 
the trial court’s opinion which was to constitute 
the court’s findings of fact and conclusions of 
law) is now pending in this court and represen- 
tations have been made that it can be heard at 
a comparatively early date. Upon oral argument 
of the motion, the court on its own motion 
raised the question of appealability; the parties 
themselves initially did not present this issue 
either by motion or on argument. How the panel 
of this court which might have heard the appeal 
would have ruled on the question of appeal- 
ability is academic because of the decision of 
the majority of this panel, they will not have 
that opportunity. I would have deferred to them 
and let them have the privilege of deciding 
whether they should hear and decide on the 
merits. However, having to face this question 
now, I am of the opinion that an appeal may 
properly be taken from the judgment as entered. 

The complaint, charging maintenance of “a 
racially segregated public elementary school,” 
“ghettos,” “minority racial groups,” and denial 
of “due process” and “equal protection,” seeks 
injunctive relief, both affirmative and negative, 
against the Board: 

A. Declaring illegal and unconstitutional the 
City’s “neighborhood school” policy (whereby 
children attend the school in the area of their 
residence) ; 

B. Enjoining attendance in a “racially segre- 
gated” school; 

C. Requiring registration in a “racially inte- 
grated” school; 

D. Enjoining the construction of a public 
school approved for construction; and 

E. Enjoining prosecution of an action com- 
menced by the defendants. 

The character of the action as an injunction 
proceeding was clearly established by the al- 
legations and the relief sought. A trial was held 
and a judgment was entered. The trial court 
throughout its opinion referred to the injunctive 


1. The schools of New Rochelle have never been on a 
segregated basis in the sense that any Negro pupil 
has been denied admission to any school by reason of 
being a member of the Negro race and as the term 
is used in Brown v. Board of Education, 347 U.S. 
483, 74 S.Ct. 686, and related cases. All the schools 
had Negro pupils in their student bodies. 
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relief sought, which was granted in both manda- 
tory and prohibitory form. 

Section 1292(a) (1) gives this court appellate 
jurisdiction over interlocutory orders “granting 
* * * injunctions.” As the majority concedes, the 
term “injunction” embraces an order command- 
ing as well as prohibiting conduct. The decree 
(entered as a judgment) in my opinion definitely 
is within this category. The words are “the 
Board is hereby ordered to present to this 
Court * * * a plan for desegregation in ac- 
cordance with this Opinion.” The majority say 
that if the order in effect prohibited the Board 
from reconstructing the Lincoln School, the order 
would be “clearly appealable.” Yet in the “Opin- 
ion” which is to serve as a guide for a Plan, the 
trial court has said, “this [the rebuilding] seems 
the one sure way to render certain continued 
segregation at Lincoln.” How can this statement, 
together with the finding that “it is most difficult 
to conceive of the rebuilding of the Lincoln 
School as good-faith compliance with an obliga- 
tion to desegregate,” be reconciled with the 
thought that no injunction is intended. Here is 
virtually a pre-hearing judgment that any Plan 
which incorporates a rebuilding of the school on 
its present site will be inconsistent with the 
court’s conception of desegregation. My col- 
leagues cannot seriously believe that these words 
are not words of ‘restraint and should not be 
regarded as an injunctive deterrent from build- 
ing a new school. No Board would spend thou- 
sands of dollars for a new school only to be 
directed eventually to tear it down and build 
it elsewhere. 

The mandatory provisions of the judgment 
are both direct and implied. If “the presence of 
some 29 white children certainly does not afford 
the 454 Negro children in the school the educa- 
tion and social contacts and interaction envis- 
ioned by Brown,” how many additional white 
children will be required to accomplish this re- 
sult?? And where will they come from? The 
trial court does not “conceive it to be the court’s 
function to interfere with the mechanics of the 
operation of the New Rochelle school system,” 
and “did not strike down the neighborhood 
school policy,” but found it to be “valid only 
insofar as it is operated within the confines estab- 


. lished by the Constitution.” Yet the Board must 


submit an acceptable Plan in the light of the 
Court’s Opinion to “avoid that very eventuality,” 


2. How can any court be sure that mere numbers can 
effect these assumed advantages? 
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namely, “the Court’s taking over the running of 
the New Rochelle school system.” 

Reference to these situations is made only be- 
cause I believe that they relate to the injunctive 
character of the judgment. It is this character 
which determines appealability—the only ques- 
tion now being considered. The merits must be 
considered later upon hearings in which it would 
appear that the Lincoln School and the Negro 
pupils will not be alone. Already notice has been 
served that “the Ward School is predominently 
[sic] Jewish and the Columbus School predomi- 
nently [sic] Italian in the composition of the 
student bodies.” The parents of the children 
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Lincoln School, brought about by the neighbor- 
hood school concept, that such plans also bear 
in mind the religious and other inbalances [sic] 
also existing.” When all the racial, religious and 
“other inbalances” have been thoroughly aired, 
although premature at this time, the hope is 
expressed that somehow the American philosophy 
that constitutional rights are the vested heritage 
of all our citizens and are not the exclusive prop- 
erty of any racial or religious group to be used 
for their own particular interests may find its 
way into the Plan—even if only in a footnote.‘ 

Because I believe that the statute permits an 
appeal from this injunctive judgment, I would 


grant the stay, and I dissent from the dimissal 


“desire that action be brought to desegregate * 
of the appeal. 


both schools.” Warning is given that “if plans 

are made to correct the situation existing in the 4 Every assurance of this approach is given in the two 
well-reasoned opinions below. My dissent is bas 
solely upon the belief that under the law the 
judgment entered in this case granting the relief 
specified therein is appealable. 


8. Here the word is used to indicate a predominant 
percentage of any race—quite a different meaning 
from that intended in the true “desegregation” cases. 
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Woodrow W. HOOD, et al. v. BOARD OF TRUSTEES OF SUMTER COUNTY SCHOOL DIS- 
TRICT NO. 2, SUMTER COUNTY, SOUTH CAROLINA, et al. 


United States District Court, Eastern District, South Carolina, Columbia Division, April 19, 1961, 
c/a 3880, ___ F Supp. 


SUMMARY: A group of elementary school children residing in Sumter County, South Caro- 
lina, calling themselves “Turks” (on the basis of claimed ancestry of Turkish soldiers who 
fought in the American Revolution) and members of the Caucasian race, instituted an action 
in federal district court in 1953 seeking an injunction to prevent racial discrimination re- 
sulting in their being required to attend a segregated primary school for “Turks” only. Fol- 
lowing a long course of litigation, in 1960 the Court of Appeals for the Fourth Circuit 
remanded the case to the district court for such further proceedings as might be appropriate 
in the light of plaintiffs’ further pursuit of their administrative remedies. 6 Race Rei. L. Rep. 
104 (1961). Defendants moved to dismiss because the issue had become moot. The district 
court determined that the school to which plaintiffs objected was to be closed at the end of 
the 1960-61 school year, that the “Turk” children had been assigned to other county schools, 
and that the parents of the affected children had been notified of such action. Plaintiffs there- 
fore having successfully pursued their administrative remedy, the court held that there was 
now no controversy between the parties, and the court’s jurisdiction had ended. The case was 
accordingly ordered struck from the calendar. 
TIMMERMAN, District Judge. sues raised in the complaint * * * are now 
moot.” Because of the great length of time this 





Order 


I have for disposition defendants’ motion to 
dismiss this action “on the ground that the is- 


action has been on the calendar of this court 
a brief summary of its history is in order. 


This action was commenced August 31, 1953. 
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An Amended complaint was filed September 24, 
1953. Plaintiffs’ motion for summary judgment 
was heard December 19, 1955. An order deny- 
ing the motion was entered two days later. An 
appeal from that order was attempted. The 
Fourth Circuit Court of Appeals filed a per 
curiam opinion April 25, 1956, holding that the 
denial of a motion for summary judgment was 
not appealable. However, the Appellate Court 
then, “by considering the denial of the motion 
{for summary judgment] as a denial of injunc- 
tive relief,” affirmed the order of this Court 
denying the motion for summary judgment. 

Further, the Court assigned as the reason for 
its action the existence of administrative reme- 
dies available to the plaintiffs under an Act of 
the General Assembly of South Carolina in 1955, 
citing Carson v. Board of Education, 4 Cir. 227 
F.2d 789. See Hood v. Board of Trustees of 
Sumter County, 4 Cir. 232 F.2d 626. 

On July 11, 1960, (exactly four years, two 
months and sixteen days after the Court of Ap- 
peals had remitted plaintiffs to their State ad- 
ministrative remedies) defendants’ motion to 
dismiss the complaint was heard, and on August 
10, 1960, the complaint was ordered dismissed 
because of plaintiffs’ failure within the stated 
period to pursue their administrative remedies. 
That decision was appealed and the Appellate 
Court in a per curiam opinion in effect held, 
(a) that in a civil rights case the delay of more 
than four years in pursuing an administrative 
remedy is not an unreasonable or prejudicial 
delay; (b) that if such a delay should be re- 
garded as unreasonable or prejudicial it would 
be cured by invoking administrative remedies 
before a motion to dismiss could be or was 
heard; (c) it is not unreasonable or prejudicial 
for an appellant to withhold relevant informa- 
tion from a District Court hearing a motion to 
dismiss; and (d) that, whenever an Appellate 
Court has information alle unde the record and 
concludes therefrom that the District Court 
might have held differently had it been favored 
with like information, the District Court’s order 
should be vacated. Under such rules a District 
Judge must have clairvoyant powers to antici- 
pate what may be held in a so-called civil rights 
case by an appellate court. 

Following the above stated rules the Appel- 
late Court’s opinion goes on to say: 


“We, accordingly, will vacate the judgment 
and remand the case to the District Court 
for such further proceedings as may be ap- 


propriate in the light of tlie plaintiff's pur- 
suit of administrative remedies in process 
at the time of the dismissal of the complaint, 
remedies which, we are told, were subse- 
quently exhausted.” Hood v. Board of Trus- 
tees of Sumter County, S. C., 4 Cir., filed 
January 25, 1961. 


Thus, it will be seen from what the Appellate 
Court said that the plaintiffs have exhausted 
their administrative remedies; and from what 
was conceded by counsel for the parties respec- 
tively at the time the instant motion to dismiss 
was heard, March 17, 1961, they were exhausted 
in favor of the plaintiffs. It is conceded that the 
school to which the plaintiffs objected has been 
or will be closed at the end of this school year, 
now rapidly approaching; that the so-called 
“Turk” children, whose parents objected to their 
being taught in such school, have been assigned 
to the Shaw Hight Elementary or Shaw Hight 
Junior High School, as the grades of such chil- 
dren may require; that all “Turk” children pos- 
sessing the required qualifications, such as ages 
and grades, had previously been assigned to a 
high school in accordance with plaintiffs’ wishes. 
By affidavit of the Superintendent of Schools in 
School District No. 2 of Sumter County, South 
Carolina, it appears that the School Board, after 
it had made the stated determination and it had 
been confirmed and ratified by the County 
Board of Education of Sumter County, South 
Carolina, on February 10, 1961, notified the 
parents of all children attending Dalzell School, 
the one to which plaintiffs objected, by letter of 
the action taken on the 13th day of February, 
1961. Thus, it is seen that the plaintiffs have 
successfully pursued their administrative reme- 
dy; and there remains, in my judgment, no legit- 
imate reason for continuing this case on the 
calendar of this Court. There is now no con- 
troversy between the parties. 

Counsel for plaintiffs objected to ending the 
case and striking it from the calendar, basing 
his objection upon the suggestion that the School 
Board and the County Board of Education may 
not have acted in good faith, or that others 
succeeding the present members of said Board 
might reverse the action. In effect he is asking 
that the schools within School District No. 2 of 


* Sumter County, South Carolina, be placed under 


the police supervision of this Court for all times 
to come. That procedure would be appropriate 
and expected in a Police State, but surely not 
in the United States of America. 
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I am of the opinion that the controversy upon 
which this case was based and this Court's 
jurisdiction invoked has ended; and this case 
should be ended and struck from the calendar 
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of this court, without prejudice to any right of 
any party hereto that may arise or accrue in the 
future. It is so ORDERED. This 19th day of 
April, 1961. 
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Public Schools—Tennessee (Knoxville) 
Josephine GOSS, et al. vy. THE BOARD OF EDUCATION OF THE CITY OF KNOXVILLE, et al. 


United States District Court, Eastern District, Tennessee, Northern Division, March 31, 1961, Civil 
Action No. 3984, eo | ee ee 


SUMMARY: In a suit brought by Negro children in Knoxville, Tennessee, the federal district 
court ordered city officials to submit a plan for desegregation of the schools. 5 Race Rel. L. 
Rep. 80 (1960). Thereafter, defendants offered a proposal for desegregation of one grade a 
year, with a liberal system of transfers. The court found the plan submitted to be a reasonable 
start, except that no adequate provisions were made for Negroes to take certain courses in a 
technical school. The plan was approved, but the board was directed to restudy the problem of 
technical courses. 5 Race Rel. L. Rep. 670 (1960). Subsequently, in March, 1961, the school 
board offered a program of desegregation for the technical schools, which permits desegregat- 
ed classes when not enough students are available in either the “white” or the ““Negro” school 
for the maintenance of separate courses in both schools. The plan as submitted to the court 








is reproduced below. 


Pian To ProviwE VOCATIONAL AND TECHNICAL 
TRAINING Facitities For Necro STupENTS 
StmmLAR To THOsE PrROvi~ED For WHITE 
StupeNts At Futton HicH ScHOOL 


Pursuant to the judgment of the Court en- 
tered in this cause on August 26, 1960, the de- 
fendant Board of Education of the City of 
Knoxville herewith attaches and files a plan to 
provide vocational and technical training facili- 
ties for Negro students similar to those provided 
for white students at Fulton High School. As 
shown by the Certificate attached at the end of 
the plan, this plan has been unanimously ap- 
proved by the Knoxville City Board of Educa- 
tion. 


A SuGGESTED PLAN To PROVIDE VOCATIONAL AND 
TECHNICAL TRAINING Facitities For NEGRO 
STUDENTS SIMILAR To THOSE ProvipDED For 
Waite Stupents At Futon Hicu ScHoo.i 


1. Continue present general policy of providing 
vocational facilities at Austin High School and 
at Fulton High School when it is shown that 


fifteen or more properly qualified students are 
interested in the training. 


bo 


. When a course cannot be established at either 
Austin High School or Fulton High School 
because of lack of a sufficient number of 
qualified students, and the course is already 
available at the other school, the student or 
students may request and obtain transfer 
upon the terms as set out in the transfer 
policy now in effect in the Knoxville City 
Schools for vocational students, same being 
a part of this plant. 


3. When a vocational facility is not already 
available at either Austin High School or 
Fulton High School, but a sufficient number 
of qualified students are available through a 
combination of students from the two schools, 
the new facility may be established at either 
school. 


4. Factors to be used in deciding whether or not 
a new course is established. 
(a) Number of qualified students as deter- 
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mined by Bulletin No. 1—“‘Administra- 

tion of Vocational Education,” Federal 

Security Agency, Office of Education. 

These are: 

1. “The desire of the applicant for the 
vocational training offered: 

2. His probable ability to benefit by the 
instruction given; and 

3. His chances of securing employment 
in the occupation after he has secured 
the training, or his need for training 
in the occupation in which he is al- 
ready employed.” 
(Enrollment in vocational classes is 
limited to students who have reached 
their fourteenth birthday. ) 

(b) Availability of space to take care of the 
maximum as provided by the State 
Board of Vocational Education. 

(c) Cost as determined by the Board of Ed- 
ucation based upon availability of funds. 


In the continued promotion of the vocational 
program in the Knoxville City Schools, the 
Board of Education will follow the rules and 
regulations as set forth from time to time by 
the State Board for Vocational Education. 


The principals of the schools involved, the 
Director of Vocational Education, and the 
Superintendent acting on behalf of the Board 
of Education will be responsible for carry- 
ing out this plan consistent with sound 
school administration and without regard to 
race. 


This plan is to become effective at the begin- 
ning of the school year, September, 1961. 


TRANSFER PoLicy-VOCATIONAL DIVISION- 
KNOXVILLE Crry SCHOOLS - “PROCEDURES” 


. The student must indicate an interest in tak- 


ing a vocational course. 


. The student fills out Form #235 in triplicate 


at least four weeks before the end of a 
school semester. (Copy of Form #235 is at- 
tached and made a part of this plan.) 


. The principal is responsible for seeing that 


at least one standardized vocational aptitude 
test is given the student and that the results 
are recorded on Form #235. 


. Parents will be furnished a description of the 
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vocational courses. A copy of Form #235 
(the transferring document) must be ap- 
proved by the parents. A statement that the 
student transferring intends to remain in the 
new school for a period of at least one school 
semester, contingent upon the student being 
able to profit by the course offered, must also 
be approved by the parents. 


. If the parent signs Form #235 approving the 


transfer, the principal will review the appli- 
cation, confer with the attendance worker 
and either approve or disapprove the trans- 
fer, writing into the record his reason, or 
reasons, for disapproval. 


. The student is required to fill out Form +206 


(the official Enrollment Card,) omitting only 
the schedule section of said card. (Copy of 


Form +206 is attached and made a part of 
this plan.) 


. Forms #206 and #235, along with the stu- 


dent’s cumulative card shall be sent to the 
Attendance Department for endorsement. 


. Forms #206 and #235, along with the stu- 


dent’s cumulative card, will then be for- 
warded to the receiving principal. 


. The principal of the receiving school, after 


reviewing the student's record, either accepts 
or rejects the transfer, setting out in writing 
the reason or reasons, for rejection. 


10. An appeal from the decision of the sending 


il. 


principal or of the receiving principal may 
be made to the Superintendent by the stu- 
dent requesting the transfer. An appeal from 
the decision of the Superintendent may be 
made to the Board of Education. Said ap- 
peal to the Superintendent shall be filed in 
writing with the Superintendent within four 
weeks after the student has received notice 
of the decision of the principal from which 
the appeal is taken. The appeal from the 
Superintendent's decision must be filed in 
writing with the secretary of the Board of 
Education within two weeks after the stu- 
dent receives notice of the Superintendent's 
decision. 


No student will be accepted at either Austin 
High School or Fulton High School without 
following the above transfer procedure. 
(The requirement in Item +2 above shall 
not apply to a new student who becomes a 
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legal resident of the City of Knoxville after 
deadline referred to in said item.) 


March 23, 1961. 
s/ John F. Burkhart M.D. 


I hereby certify that the above plan was unani- President 
mously approved by the Knoxville City Board _s/Roy E. Linville 
of Education at a special meeting on Thursday, Secretary 
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Deborah A. NORTHCROSS, et al. v. The BOARD OF EDUCATION OF THE CITY OF MEM. 
PHIS, et al. 


United States District Court, Western District of Tennessee, Western Division, May 2, 1961, Civil 
Action No. 3931, F.Supp.__— 


SUMMARY: Memphis, Tennessee, residents brought action in federal district court against 
the Memphis Board of Education for an injunction against the operation of a compulsory 
hi-racial school system or, in the alternative, for an order that defendants present a plan for 
integrating the Memphis school system. The Board argued that it did not operate a compul- 
sory bi-racial school system, and would effect integration of the school system under the 
Tennessee Pupil Assignment Law. Plaintiffs conceded that they had not pursued their adminis- 
trative remedies by applying for transfer under the assignment law. The court found that the 
Board had given public assurances that the law would be impartially administered, and that 
plaintiffs’ fears that the Board would not act in good faith were not justified. The injunction 
was denied on the basis of findings that the schools were not bi-racially operated and that 
plaintiffs had failed to exhaust their administrative remedies. But the prayer for alternative 
relief was sustained, the court approving the Tennessee Pupil Assignment Law as an adequate 
plan of desegregation. 
BOYD, District Judge Defendants admit that the school system is not 
racially integrated for the reason that no applica- 
tion has been made by a member of one race to 
attend a school attended solely by members of 
another race and defendants do not believe that 
they are obligated to introduce compulsory in- 
tegration. 


FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
This cause came on to be heard by the Court 
sitting without a jury. This is a suit in which the 
plaintiffs seek an injunction against the defend- 








ants, being the Board of Education of the 
Memphis City Schools and the individual mem- 
bers and superintendent thereof, enjoining the 
defendants from operating a compulsory bi- 
racial school system in Memphis, Tennessee, and 
in the alternative plaintiffs ask that the Court 
direct the defendants to present a plan for de- 
segregation, or, more accurately, a plan for com- 
pulsory integration of the Memphis school sys- 
tem. 

In their answer, defendants deny that they 
operate a compulsory bi-racial school system. 


Defendants admitted the allegation of the 
Complaint that plaintiffs have not exhausted the 
administrative remedy afforded them under the 
Pupil Assignment Law, being Sections 49-1741, 
et seq., Tennessee Code Annotated, and that 
such willful failure or refusal is fatal to their 
Complaint, particularly in view of the public 
assurances given to plaintiffs and their counsel 
that this Act would be administered on a non- 
racial basis. 


The Court, upon the pleadings, evidence and 
arguments of counsel, makes the following: 
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FINDINGS OF FACT 


I. Defendant, Board of Education of the 
Memphis City Schools, is a corporation charter- 
ed by the General Assembly of the State of 
Tennessee, and is vested with the management 
and control of the school system in said City. 

II. The plaintiff, Mrs. Marjorie McFerren, 
being the only one of the parties plaintiff who 
testified, is a resident of Memphis, Tennessee, 
and is the mother of Gerald E. Young, incorrect- 
ly referred to in the Complaint as Gerald E. 
McFerren; and the said Gerald E. Young at- 
tends the school system operated by defendants. 
There is no evidence in the record of the true 
residence of the remaining plaintiffs nor is there 
evidence as to the status of the plaintiffs as 
pupils in the Memphis School System. 


III. Defendants do not operate a compulsory 
bi-racial school system; nor do defendants main- 
tain a dual schedule or pattern of school zone 
lines based upon race or color; nor do defend- 
ants assign pupils to the schools in the City of 
Memphis on the basis of the race or color of 
the pupils; nor do defendants assign teachers, 
principals and other school personnel to their 
school system on the basis of race or color of 
the personnel to be assigned and on the basis 
of race and color of the children attending the 
schools to which the personnel is to be assigned; 
nor do defendants subject Negro children seek- 
ing assignment, transfer or admission to the 
schools of the City of Memphis to criteria, re- 
quirements and prerequisites not required of 
white children seeking assignment, transfer or 
admission to the schools of the City of Memphis; 
nor do defendants approve budgets, make avail- 
able funds, approve contracts and policies which 
are designed to perpetuate, or maintain, or sup- 
port a school system operated on a compulsory 
racially segregated basis. 


IV. The Memphis Public School System is the 
fifteenth largest system, in terms of pupil enroll- 
ment, in the United States. Its enrollment as of 
June 6, 1960, was as follows: 


Gross enrollment—107,090' 


1. Gross enrollment: The gross enrollment is increased 
every time a student originally enrolls in any Mem- 
phis City Schools, including transferring from one 
school within the Memphis City School System to 
another. The gross enrollment is not reduced at any 
time that a student either leaves the Memphis 
School System or transfers within the system to an- 
other school. 
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Net erirollment—101,9072 

Membership enrollment—95,203? 
Average membership enrollment—95,3174 
Average number present—90,5015 
Average number absent—4,812° 


The percentage of non-white enrollment in the 
Memphis city schools as of June 6, 1960, was 
as follows: 


Gross enrollment—43.7% 

Net enrollment—43.4% 
Membership (20th day )—44.2% 
Average membership—44.2% 
Average number present—43.8% 
Average number absent—50.7% 


V. The school zone maps introduced in the 
cause have no significance as evidence of a 
compulsory bi-racial school system. The sole pur- 
pose of such zone maps is to provide an area 
containing school population adequate for the 
efficient and economical utilization of the fa- 
cilities and personnel of a particular school. 

In this community, the vast majority of the 
patrons of the school system have voluntarily 
elected to have their children attend school with 
members of their own race. School authorities 
must take this fact into account in making pro- 
vision for an adequate school population to 
assure efficient management of its schools. The 
zone lines reflected on the maps are flexible and 
every patron may have speedy recourse to the 
Board of Education for transfer of their child 
to another school without regard to race. 


VI. The Board of Education, and its staff, 
acting under the Pupil Assignment Law have 


granted a number of transfers from one at- 

2. Net enrollment: Net enrollment includes only original 
enrollment in the school system during the year. 
Students who transfer within the school system and 
who re-enter are not counted the second time in 
the net enrollment. The net enrollment is not de- 
creased at any time a student leaves a given school 
or the school system. 

83. Membership (20th day): The actual number of stu- 
dents in attendance on the 20th day of the pupil 
accounting period. 

4. Average membership enrollment: Computed by di- 
viding total number of days belonging (this term 
means the number of days that the students on roll 
pions gy in school) by the number of days in the 
period (20). 

5. Average number present: The Average Daily At- 
tendance is determined by taking the total days 
— and dividing by the number of days in the 
period. 

6. Average number absent: The average number absent 
is determined by taking the total days all pupils 
were absent and dividing by the number of fe 
in the period. 
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tendance zone to another upon application of 
its patrons. 


VII. Defendants, who are charged with the 
responsibility of operating the vast Memphis 
School System, are fully cognizant of the deci- 
sion of the United States Supreme Court in 
Brown v. Board of Education and the law an- 
nounced in that case, that a state agency may 
not deny a child the right to attend the public 
school of his choice because of race or color; 
and said defendants clearly intend to cooperate 
to the end that the transition from the segre- 
gated school to the integrated school should be 
accomplished with dispatch and that the num- 
erous problems incident to such a changeover be 
kept to a minimum. The Court and the defend- 
ant Board members are of the opinion that this 
transition should be accomplished more expedi- 
tiously and more satisfactorily through resort to 
the Tennessee Pupil Assignment Law of 1957, 
being Sections 49-1741, et seq., Tennessee Code 
Annotated. 


VIII. The defendants’ intention to effect the 
integration of their school system under the 
Pupil Assignment Act has not been a secret 
but has been generally known to the public, 
including the plaintiffs in this case, for quite 
sometime; that the operation of the school sys- 
tem under the law has been made known by 
the Board of Education to the members of its 
staff and the principals of its schools; and that 
at a public meeting of the Board of Education 
held on February 6, 1960, each of the plaintiffs 
and their counsel were advised in clear and 
unequivocal terms that applications by its Negro 
patrons for the assignment or transfer of a Negro 
child to a school heretofore attended solely by 
white children would be duly considered and 
acted upon by the Board of Education under 
the Pupil Assignment Law without regard to 
the race or color of the applicant. 


IX. That the Board of Education at said 
meeting of February 6, 1960, and on other pub- 
lic occasions, as well as in the sworn testimony 
of the members of said Board appearing in 
Court, has evidenced all good faith to this Court 
of its intention to comply with the decision of 
the United States Supreme Court and in all good 
faith to consider applications for transfer with- 
out regard to race. The Court finds, therefore, 
that plaintiffs’ fears that the law will be ad- 
ministered adversely to them are totally un- 
founded. The attitude of the plaintiffs toward 
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the Pupil Assignment Law is based, not upon 
experience or upon what is shown to have occur- 
red, but rather upon what plaintiffs seem to fear 
will occur. Such attitude is totally unfounded. 


X. The Tennessee Pupil Assignment Law fur- 
nishes the plaintiffs an effective and adequate 
State remedy to effect the objectives which they 
seek in their Complaint. 


XI. The plaintiffs admit that they have never 
exhausted the administrative remedies afforded 
them under said assignment law and, in fact, 
the Court finds that the plaintiffs, for reasons 
best known to them, have refused to even 
initiate the remedy afforded them by that law 
in spite of the public assurance to the plaintiffs 
by defendants of their good-faith application of 
said law. 


XII. The application of Mrs. Marjorie Mc- 
Ferren for a transfer of her child was made in 
September, 1958; that in June, 1958, pursuant to 
the Pupil Assignment Law this pupil had been 
assigned to the Hyde Park School; that Mrs. 
McFerren desired that he attend the Vollentine 
School and upon presenting the child for regis- 
tration at Vollentine, she was referred to the 
Board of Education; that such referral was the 
established procedure without regard to the race 
or color of the applicant; that before appearing 
at the Board of Education she registered her 
child at Hyde Park. She then appeared at the 
Board of Education and requested a transfer on 
the grounds of convenience as shown in the 
application, Exhibit 40. That said application 
was rejected by the Superintendent and Mrs. 
McFerren was advised of her right of appeal 
to the Board of Education, as provided by the 
Pupil Assignment Law, and assured that all time 
limitations on her application for transfer would 
be waived pending a determination of the mat- 
ter; and that though testifying that she did not 
know of this right of appeal, the Court finds that 
she had full knowledge of same but failed, re- 
fused and neglected to exhaust the administra- 
tive remedy afforded her. 


XIII. Two Negro high school pupils testified 
that in September, 1960, they appeared at the 
Board of Education and requested a transfer 
from Melrose High School to South Side High 
School nearer to their home. The proof shows 
that it has long been the practice and policy of 
the Board of Education to consider pupil transfer 
applications only when the application is made 
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by the parents; that utter confusion in the 
school system would result if pupils were per- 
mitted to request transfers from one school to 
another and the practice of the Board of Edu- 
cation to require transfer applications to be 
made by parents is a completely reasonable one. 
In line with the aforementioned policy of the 
Board of Education, the transfer applications of 
these two Negro high school pupils were never 
considered by the Board of Education or any 
member of its staff. The applications for trans- 
fer were not rejected on the basis of the race 
of the applicants. 


XIV. In no instance has it been shown that 
the Board of Education of the Memphis City 
Schools has denied an application for transfer 
upon the basis of the race or color of the 
applicant upon proper application being made. 


XV. The Tennessee Pupil Assignment Law 
was enacted by the General Assembly of the 
State of Tennessee several years prior to the 
filing of this suit. The Court judicially knows 
that the law was enacted in a background and 
with an attitude of compliance with the decision 
of the Supreme Court of the United States in 
Brown v. Board of Education, 349 U. S. 294, 
rather than in a background of opposition to said 
decision. 


XVI. In the Court’s judgment and as a mat- 
ter of fact, the Tennessee Pupil Assignment Law 
furnishes as effective a plan for compliance with 
the decision of the Supreme Court of the United 
States as this Court could devise; provided, of 
course, that the law is administered in good 
faith. The defendants have assured the general 
public, including the plaintiffs, and have assured 
this Court during the trial that the law will be 
administered on a non-racial basis and in all 
good faith. It would be much better for the 
defendants to operate the school system within 
the framework of the state law rather than to 
have this Court find itself in the business of 
operating the Memphis schools. 


XVII. To date, the plaintiffs have shown no 
inclination to comply with the plan of desegre- 
gation afforded them by the Tennessee Pupil As- 
signment Law. In order for this plan to work 
there must be not only compliance with that 
law but cooperation on the part of both the 
plaintiffs and the defendants. The plaintiffs 
share an equal obligation with the defendants in 
applying the provisions of that law and the 
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doors of this Court will always be open to pro- 
tect the constitutional rights of the plaintiffs if 
that law and the plan of desegregation provided 
therein are unconstitutionally applied. 


XVIII. During argument the Court inquired 
of plaintiffs’ counsel concerning the so-called 
grade-a-year plan of desegregation. Plaintiffs 
rejected this plan. The Court feels that the plan 
offered under the Tennessee Pupil Assignment 
Law permitting the tranfer of any qualified 
pupil is much better than the grade-a-year plans 
so frequently discussed. The plan of the Tennes- 
see Pupil Assignment Law is a sound and com- 
plete one and is fully adequate to insure a 
fair deal to all of the citizens of this community. 


CONCLUSIONS OF LAW 


I. The Court has jurisdiction of the parties 
and the subject matter of this cause. 
Title 28, U.S.C.A. Sec. (1343) (3) 
Title 42, U.S.C.A. Sec. 1983 


II. The Supreme Court of the United States 
has declared that the state may not deny to any 
person on account of race the right to attend any 
school that it maintains. 

Brown v. Board of Education, 347 U. S. 488, 

74 Sup. Ct. 686, 98 L. Ed. 873 

Brown v. Board of Education, 349 U. S. 294, 

75 Sup. Ct. 753, 99 L. Ed. 653 

Briggs v. Elliot, 133 Fed. Supp. 864, 865 

Kelly v. Nashville (6 Cir.) 270 F. (2d) 209. 


III. If the schools which the state maintains 
are open to children of all races, no violation of 
the constitution is involved even though the 
children of different races voluntarily attend 
different schools as they attend different 
churches. Nothing in the Constitution or in the 
decision of the Supreme Court takes away from 
the people freedom to choose the schools they 
attend. 

Kelly v. Nashville, supra 

Briggs v. Elliot, supra 


IV. The Constitution does not require inte- 
gration; it merely forbids discrimination. It does 
not forbid such segregation as follows as the re- 
sult of a voluntary action; it merely forbids the 
use of governmental power to enforce segrega- 


* tion. 


Kelly v. Nashville, supra 
Briggs v. Elliot, supra 


V. Each case of this type must be determined 
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upon the basis of the facts and evidence ad- 
duced in each particular case. 


Kelly v. Nashville, supra 


VI. The Tennessee Pupil Assignment Law, 
being Sections 49-1741, et seq., Tennessee Code 
Annotated, furnishes to plaintiffs an effective and 
adequate remedy for the relief which they seek 
in their Complaint. 

Shuttlesworth v. Board of Education, 162 F. S. 

376, affirmed 358 U. S. 101; 3 L. Ed. (2d) 145; 

79 Sup. Ct. 221; 

Carson v. Board of Education, 227 F. (2d) 

789; 

Holt v. Raleigh City Board, 265 F. (2d) 95, 

cert. den. 361 U. S. 818, 4 L. Ed. (2d) 63; 80 

Sup. Ct. 59. 


VII. Plaintiffs are obligated to exhaust the 
administrative remedy afforded them before 
seeking judicial relief. 

Carson v. Board of Education, supra; 

Hood v. Board of Trustees, 232 F. (2d) 626, 

Cert. Den. 352 U. S. 870, 1 L. Ed. (2d) 76, 

77 Sup. Ct. 95; 

Carson v. Warlick, 238 F. (2d) 724; 

Covington v. Edwards, 264 F. (2d) 780; 

Holt v. Raleigh City Board, supra; 

Dove v. Parham, 271 F. (2d) 132; 

Cook v. Davis, 178 F. (2d) 595; 

Thomas v. Chamberlain (1955, Tenn.) 143 F. 

S. 671, affirmed 236 F. (2d) 417 (6 Cir.) 

Donaldson v. U. S. (6 Cir.) 264 F. (2d) 804. 
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JUDGMENT 


The issues in the above-entitled action having 
been regularly brought on for trial before the 
Honorable Marion S. Boyd, District Judge, with- 
out a jury, the parties having appeared by their 
respective counsel and the issues having been 
duly tried; and the Court having filed its opinion 
on the fourteenth day of April, 1961, and its 
Findings of Fact and Conclusions of Law di- 
recting the entry of Judgment on the second 
day of May, 1961; 

And it appearing to the Court that the plain- 
tiffs’ prayer for alternative relief directing the 
approval of a plan of desegregation should be 
sustained; and that the Tennessee Pupil Assign- 
ment Law furnishes a fully adequate and effi- 
cient plan of operating the Memphis City School 
System on a racially non-discriminatory basis; 

IT IS ORDERED, ADJUDGED AND DE- 
CREED that the alternate prayer of the Com- 
plaint be sustained and the Tennessee Pupil As- 
signment Law be approved as the plan of de- 
segregation for the Memphis City School Sys- 
tem; 

And it further appearing to the Court that 
defendants do not operate a compulsory bi-racial 
school system and that the plaintiffs have not 
exhausted the administrative remedies afforded 
them under the Tennessee Pupil Assignment 
Law. 

IT IS ORDERED, ADJUDGED AND DE- 
CREED that the remaining prayers of the Com- 
plaint be denied. 

The costs of the cause are assessed equally 
against the parties. 
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Public Schools—Virginia 


Eva ALLEN, et al. v. COUNTY SCHOOL BOARD OF PRINCE EDWARD COUNTY, Virginia, 


et al. 


United States District Court, Eastern District of Virginia, Richmond Division, Civil Action No. 1333, 


—___F Supp. 


SUMMARY: Following the return of one of the original School Segregation Cases [1 Race Rel. 
L, Rep. 5, 11 (1954) and (1955) ] from the United States Supreme Court to the federal dis- 
trict court in Virginia, a three-judge district court entered a decree requiring the admission 
of Negro children to schools in Prince Edward County without discrimination on the basis 
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of race, and with all deliberate speed. 1 Race Rel. L. Rep. 82 (1955). A long course of litiga- 
tion ensued, culminating in the county’s action of closing all of its public schools. See 1 Race 
Rel. L. Rep. 1055 (1956) ; 2 Race Rel. L. Rep. 341 (1957) ; 2 Race Rel. L. Rep. 1119 (1957) ; 
3 Race Rel. L, Rep. 964 (1958) ; 4 Race Rel. L. Rep. 256, 297, 538 (1959); 5 Race Rel. L. 
Rep. 412 (1960). 


In April, 1961, the attorney general of the United States petitioned the federal district 
court to be allowed to intervene and file a supplemental complaint in which he asked that 
the court enter an order enjoining the county from refusing or failing to maintain free 
public schools in the county, enjoining the paying of tuition grants to students attending priv- 
ate schools so long as public schools are closed, and enjoining any of the defendants, including 
the state of Virginia, from the payment of any state funds for the maintenance of public 
schools anywhere in the state so long as schools are closed in Prince Edward County. After 
hearing, the court ruled that the United States had no right to intervene as a party plaintiff 
until the court had first determined that its orders are being violated or circumvented. Also 
rejected was the attorney general’s argument that the original plaintiffs could not adequately 
represent the interest of the United States since they could not maintain an action against 
the state of Virginia under the Eleventh Amendment to the Constitution. The court ruled that 
to grant the injunctive relief sought would require a three-judge court, as provided by Title 
28, Section 2281 of the U.S. Code. It was concluded that the Attorney General had failed to 
sustain his motion for intervention as a matter of right, and also that permissive intervention 
should be denied because to grant it would “unduly delay and prejudice the adjudication 





of the rights of the original parties.” 
LEWIS, District Judge. 


The United States seeks to intervene as a 
party plaintiff in the above captioned matter. 
A better understanding of the question now 
before the Court necessitates a brief history of 
the main action. 


In compliance with the decision rendered in 
Brown v. Board of Education, 349 U.S. 294 
(1955), an order was entered in this suit under 
date of November 26, 1958, providing, among 
other things, that the defendants proceed 
promptly with the formulation of a plan to 
comply with the order of this Court heretofore 
entered enjoining them from discriminating 
against the plaintiffs in admission to the public 
schools of the County solely on account of race. 
Said defendants were further directed to report 
to the Court on or. before January 1, 1959, the 
progress made in the formulation of such plan 
and were further directed to comply with the 
terms of the injunction heretofore entered com- 
mencing with the opening of the school year 
1965. 

The Court of Appeals for the Fourth Circuit 
under date of May 5, 1959, reversed this Court 
and remanded the case, with directions to issue 
an order in accordance with that opinion, which 
provided, among other things, that the defend- 
ants be enjoined from any action that regulates 
or affects on the basis of color the enrollment 


or education of the infant plaintiffs, or any 
other Negro children similarly situated, to the 
high schools operated by the defendants in the 
County, and to take immediate steps in this 
regard to the end that the applications be 
considered so as to permit the entrance of quali- 
fied persons into the white schools in the school 
term beginning September 1959. No decree was 
entered pursuant to the mandate of the Court of 
Appeals until the petitioners presented an ap- 
propriate order for entry therein on April 22, 
1960, pertinent portions of said order being: 


“The defendants are restrained and en- 
joined from any action that regulates or 
affects on the basis of race or color the 
admission, enrollment or education of the 
infant plaintiffs, or any other Negro chil- 
dren similarly situated, to the high schools 
operated by the defendants in the County 
and that the defendants receive and con- 
sider the applications of such persons for 
admission to such high schools without re- 
gard to race or color. 

“That the defendants make plans for the 

* admission of pupils in the elementary 
schools of the County without regard to 
race or color and to receive and consider 
applications to this and at the earliest prac- 
tical day.” 








434 RACE RELATIONS LAW REPORTER 


The Court and all counsel of record had 
knowledge of the fact that the public schools of 
Prince Edward County were closed prior to the 
entry of the said order. 

Under date of July 8, 1960, counsel for the 
plaintiffs filed a motion to intervene additional 
plaintiffs; a motion for leave to file a supple- 
mental complaint and to add additional defend- 
ants; to all of which motions the defendants ob- 
jects. On September 16, 1960, the said motions 
were granted. By consent decree, the time for 
the filing of responsive pleadings to the supple- 
mental complaint was extended to October 24, 
1960. 

The defendants filed motions to dismiss the 
supplemental complaint. Prior to the hearing 
of said motions, the plaintiffs on January 13, 
1961, filed a motion for leave to amend their 
supplemental complaint and to add the Board 
of Supervisors of Prince Edward County and 
J. W. Wilson, Jr., Treasurer of Prince Edward 
County, as additional defendants. 

Upon consideration of the said motions the 
Court under date of April 24, 1961, granted 
plaintiffs leave to amend their supplemental 
complaint and to add the Board of Supervisors 
of Prince Edward County and J. W. Wilson, Jr., 
Treasurer of Prince Edward County, as addi- 
tional defendants. The order fixed May 1, 1961, 
as the last date for the plaintiffs to offer any fur- 
ther amendments to their pleadings and as the 
last date for the defendants to file any motions 
in response thereto. The hearing of the motions 
thus filed was set for May 8, 1961. 

Under date of April 26, 1961, the United 
States, by Robert F. Kennedy, Attorney General, 
and Joseph S. Bambacus, United States Attorney 
for the Eastern District of Virginia, moved the 
Court for leave to intervene as a plaintiff in 
this action and to file a complaint in interven- 
tion, and to add as parties defendant the Prince 
Edward School Foundation, a corporation, the 
Commonwealth of Virginia, and Sydney C. Day, 
Jr., Comptroller of Virginia. 

The United States, in support of its motion to 
intervene, alleges that intervention 


“is necessary in order to prevent the cir- 
cumvention and nullification of the prior 
orders of this Court and to safeguard the 
due administration of justice and the in- 
tegrity of the judicial processes of the 
United States. 

“The claim of the United States, as set 
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forth in the complaint in intervention, in- 
volves questions of both law and fact in 
common with those raised by the amended 
supplemental complaint filed by the plain- 
tiffs herein.” 


The motion was made under and pursuant to 
Sections 309 and 316, Title 5, United States 
Code, and Rule 24 of the Rules of Civil Pro- 
cedure. The United States requested a hearing, 
on its motion to intervene, on May 8, 1961. The 
motion was then heard. 

All of the defendants to this suit and the addi- 
tional parties sought to be made defendants ob- 
jected to the intervention of the United States 
as a party plaintiff. The plaintiffs supported the 
Government's position. The matter was fully 
and ably argued by counsel for all parties and 
the written briefs have been carefully consider- 
ed by the Court. : 

Rule 24 of the Rules of Civil Procedure pro- 
vides for intervention of right and permissive 
intervention. 


Rule 24. (a) “Intervention of Right. 
Upon timely application anyone shall be 
permitted to intervene in an action: (1) 
when a statute of the United States con- 
fers an unconditional right to intervene; or 
(2) when the representation of the appli- 
cant’s interest by existing parties is or may 
be inadequate and the applicant is or may 
be bound by a judgment in the action; or 
(3) when the applicant is so situated as to 
be adversely affected by a distribution or 
other disposition of property which is in 
the custody or subject to the control or dis- 
position of the court or an officer thereof.” 


It is therefore necessary to first determine 
whether or not the United States, as a matter 
of right, may intervene in this suit as a party 
plaintiff. If it has such a right, its application 
therefor must be “timely” filed; the rule specif- 
ically so provides. The able Assistant Attorney 
General of the United States, both in his oral 
argument and in his written brief, totally ignored 
this requirement of the rule. The Government 
offered no excuse or extenuating circumstances 
justifying a delay of more than a year in the 
filing of the Government's motion in interven- 
tion.’ 


1. The order of this Court which they allege as being 
circumvented, was entered April 22, 1960. The Gov- 
a motion in intervention was filed April 26, 

1. 
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In view of the necessity of scheduling an 
early hearing on the merits of the plaintiff's 
amended supplemental complaint and the un- 
explained delay on the part of the Government 
in filing its motion in intervention, there is a 
serious question in the Court’s mind as to 
whether or not the motion was “timely” filed. 

The Government does not contend that it has 
a statutory right to intervene in this suit. How- 
ever, the Court’s attention has been called to 
the fact that several bills have been introduced 
in the Congress of the United States and some 
are now pending, specifically granting unto the 
Attorney General of the United States the right 
to intervene in suits of this type as a party plain- 
tiff. None of these bills, however, have been 
enacted into law. Thus to grant intervention 
in this case, in the absence of statutory authority, 
would appear to be contrary to the intent of 
Congress. This, however, the Court need not 
decide, because the Attorney General relies 
primarily on Section (2) of Rule 24 (a). 


He contends: 

“The interest of the United States, which 
is unique, is not represented by any of the 
existing parties. The plaintiffs seek to secure 
their constitutional rights, but the United 
States seeks to preserve its judicial processes 
against impairment by obstruction or cir- 
cumvention. These clearly are distinct in- 
terests. Moreover, the due administration 
of justice is a sovereign interest that can- 
not properly be entrusted for safeguarding 
to private parties. The representation of the 
interest of the United States by the plaintiffs 
is plainly inadequate.” 


The Attorney General further contends: 


“The United States, by its complaint in 
intervention, has joined the State of Virginia 
in order to secure complete relief in this 
action, in which the United States contends 
that the State is circumventing this Court's 
order by action which is unlawful in that it 
denies to the residents of Prince Edward 
County the equal protection of the laws. 
But the State of Virginia can be made a 
defendant only by the United States, since 
the Eleventh Amendment of the United 
States Constitution bars the plaintiffs from 
suing a state without its consent.” 


In support of this contention, the Attorney 
General seeks to parallel the situation in Prince 
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Edward County with the former situation in 
Little Rock and New Orleans. The facts in these 
cases do not justify such a comparison. In the 
latter cases, open defiance of Federal Court 
orders was obvious. In Virginia this complex 
problem has been and is being solved in a lawful 
and proper manner through the courts. There 
has been no known defiance of this Court’s 
orders by either the State of Virginia or the 
County of Prince Edward. Even under the sit- 
uation then existing in Little Rock and New 
Orleans, the Attorney General, insofar as this 
Court knows, did not move to intervene as a 
party plaintiff for any purpose. To the contrary, 
the Government's participation in those cases 
was at the Court's invitation as amicus curiae.” 

The precise question before this Court, in the 
case under consideration, is whether or not the 
defendants, or any of them, are violating or 
circumventing its orders. To find the defendants 
guilty of so doing without a hearing would be 
a clear violation of the defendants’ constitutional 
rights. That, this Court will not do. The United 
States has no right to intervene as a party 
plaintiff in this case on that ground until this 
Court has first determined that its orders are in 
fact being violated or circumvented. 

The Attorney General further argues, how- 
ever, that the plaintiffs are unable to represent 
adequately the interest of the United States 
because the plaintiffs can not make the Common- 
wealth of Virginia a party defendant by virtue 
of the Eleventh Amendment to the United 
States Constitution® Surely, that is not the 
“interest” referred to in the statute. If the United 
States has a cause of action against the Com- 
monwealth of Virginia, in this or any other type 
of suit, the right to maintain that cause of action 
is not predicated upon the right to intervene as 
a party plaintiff in a suit instituted by private 
plaintiffs seeking to secure their constitutional 
rights. 

The Attorney General cites numerous cases 
in support of his contention that the United 
States by virtue of its national sovereignty has 
a sufficient general interest in this case to be 


2. A party plaintiff assumes the role of a p litigant. 
It is allowed to file pleadings, offer evidence, file 
briefs and seek relief. It has a right to reasonably 
control its side of the case; amicus curiae is tech- 
nically “a friend of the Court,” as distinguished 
from an advocate. It arises only via an ex parte 
order of the Court and fully advises the Court on 
the law in order that justice may be attained. 

See United States v. Texas, 143 U.S. 621; United 
States v. California, 332 U.S. 19. 


Na 
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permitted to intervene of right. Suffice it to say 
that none of the cited cases are sufficiently in 
point with the facts in this case to sustain his 
contention. 


“It is well settled that the only interest 
which will entitle a person to the right of 
intervention in a case is a legal interest as 
distinguished from interests of a general and 
indefinite character which do not give rise 
to definite legal rights.” See Jewell Ridge 
Coal Corp. v. Local No. 6167, etc., 3 FRD 
251. See also Radford Iron Co. Inc. v. Ap- 
palachian Electric Power Co., 62 F.2d 940. 


The Attorney General next contends Rule 24 
must be considered in connection with Title 5, 
Sections 309 and 316, U.S.C.A. With this we 
do not disagree. Clearly, these statutes give very 
broad authority to the Attorney General to in- 
stitute and conduct litigation in order to es- 
tablish and safeguard Government rights and 
properties. 

In our view of the matter, having reached 
the opinion that the United States does not 
have such an “interest” in the instant case as 
is required by Rule 24 (a), these statutes are 
not applicable, for they likewise require the 
United States to have such an “interest”. 

Therefore this Court is of the opinion that the 
United States has no absolute right of interven- 
tion in this suit under Rule 24 (a). 

The Attorney General further argues, how- 
ever, that if the Court be of such opinion, the 
United States, in any event, ought to be per- 
mitted to intervene under Rule 24 (b) Permis- 
sive Intervention, which reads as follows: 


“Upon timely application anyone may be 
permitted to intervene in an action: (1) 


4. Section 309. “Conduct and argument of cases by 
Attorney General and Solicitor General. Except when 
the Attorney General in particular cases otherwise 
directs, the Attorney General and Solicitor General 
shall conduct and argue suits and writs of error 
and appeals in the Supreme Court and suits in the 
Court of Claims in which the United States is inter- 
ested, and the Attorney General may, whenever he 
deems it for the interest of the United States, either 
in person conduct and argue any case in any court 
of the United States in which the United States is 
interested, or may direct the Solicitor General or any 
officer of the Department of Justice to do so.” Sec- 
tion 316. “Interest of United States in pending suits. 
The Solicitor General, or any officer of the Depart- 
ment of Justice, may be sent by the Attorney Gen- 
eral to any State or district in the United States to 
attend to the interests of the United States in any 
suit pending in any of the courts of the United 
States, or in the courts of any state, or to attend 
to any other interest of the United States.” 
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when a statute of the United States confers 
a conditional right to intervene; or (2) when 
an applicant's claim or defense and the main 
action have a question of law or fact in 
common. When a party to an action relies 
for ground of claim or defense upon any 
statute or executive order administered by 
a federal or state governmental officer or 
agency or upon any regulation, order, re- 
quirement, or agreement issued or made 
pursuant to the statute or executive order, 
the officer or agency upon timely applica- 
tion may be permitted to intervene in the 
action. In exercising its discretion the court 
shall consider whether the intervention will 
unduly delay or prejudice the adjudication 
of the rights of the original parties.” 


The granting of the motion under this section 
lies within the sound discretion of the Court 
and in so determining the Court must consider 
whether the intervention will unduly delay or 
prejudice the adjudication of the rights of the 
original parties. 

In the judicial exercise of this discretion it is 
deemed proper that the allegations of the pro- 
posed complaint of intervention be carefully 
examined and compared with the allegations 
of the amended supplemental complaint now 
pending before this Court. 


The material allegations of the complaint in 
intervention are summarized as follows: 

Section 129 of the Constitution of Virginia 
requires that the General Assembly establish 
and maintain a system of public free schools 
throughout the state; prior to June 1959, free 
public schools were being maintained in Prince 
Edward County, educating approximately 1700 
Negro and 1400 white pupils; segregated schools 
were then being maintained; under date of May 
17, 1954, the Supreme Court of the United 
States held that state operation of racially seg- 
regated schools in Prince Edward County was 
unconstitutional; in July 1954, the Supervisors 
of Prince Edward County expressed opposition 
to the operation of racially unsegregated public 
schools; in July 1955, this Court entered an 
order requiring that the public schools in Prince 
Edward County be racially desegregated with 
all deliberate speed; in May 1956, the Board of 
Supervisors of Prince Edward County, in re- 
sponse to a request of 4,000 white citizens, 
adopted a resolution declaring it to be the policy 
of the Board that no county tax levy should be 
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made for operation of public schools on a non- 
segregated basis; on May 5, 1959, the Court of 
Appeals for the Fourth Circuit directed the 
entry of an order requiring that the public 
schools of Prince Edward County be operated on 
a racially non-discriminatory basis, commencing 
in the fall of 1959; Articles of Incorporation 
were executed on May 26, 1959, for the creation 
of Prince Edward School Foundation for the 
purpose of operating elementary and high 
schools in Prince Edward County for the edu- 
cation of children of the white race exclusively; 
on June 2, 1959, the Board of Supervisors of 
Prince Edward County did not levy taxes for 
the operation of public schools for the school 
year 1959-60; public schools in Prince Edward 
County were not opened for the fall semester 
of 1959 and have not been opened since that 
date; the Prince Edward School Foundation 
began operating in September 1959; approxi- 
mately 1400 white children attended; no tuition 
or fees were charged for educating these stu- 
dents; the Foundation obtained its funds through 
contributions for the school year 1959-60; on 
April 22, 1960, this Court entered an order en- 
joining the defendants from any action that 
regulated or affected the enrollment or educa- 
tion of Negro children on the basis of race or 
color to the public high school of Prince Edward 
County and further requiring the defendant to 
make plans for the admission of pupils to the 
elementary schools of the County without regard 
to race or color at the earliest practical date; in 
June 1960, the Board of Supervisors adopted a 
budget including funds for educational purposes, 
but without providing funds to permit operation 
of public schools; in July 1960, the Board of 
Supervisors adopted an ordinance requiring the 
County Treasurer to allow a certain credit 
against real estate and personal property taxes 
on account of any contributions made to a cer- 
tain private school located in Prince Edward 
County; the Board of Supervisors on the same 
day adopted a tuition grant plan of not less 
than $100.00 per year per child who was enrolled 
in a private non-sectarian school within the 
County or in a public school within the state; 
that the only non-sectarian private school within 
the County was the Prince Edward School Foun- 
dation; $58,000.00 in tax credits have been 
granted on account of contributions to the Prince 
Edward School Foundation; the Foundation for 
the school year 1960-61 charged a $240.00 tui- 
tion for elementary schools and a $265.00 tuition 
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for high schools; tuition grants from the state 
and county amount to $225.00 for elementary 
students and $250.00 for high school students; 
in December 1960, a number of Negro residents 
petitioned the Board of Supervisors to reopen 
the public schools of the County; this request 
was denied; since June 1959, the defendants 
have failed and refused to maintain free public 
schools in Prince Edward County; the purpose 
and effect has been and is to prevent the opera- 
tion of public schools in compliance with the 
orders of this Court on a racially non-discrim- 
inatory basis; since June 1959, the defendants 
have maintained the schools of the Prince Ed- 
ward School Foundation for the education of 
white children residing in Prince Edward Coun- 
ty; since that date no schools have been operated 
in Prince Edward County for Negro children; a 
system of free public schools is being maintained 
elsewhere in the State of Virginia; the failure 
and refusal of all of the defendants, including 
the State, to maintain free public schools in 
Prince Edward County, while such a system is 
being maintained in the rest of the State, denies 
to the Negro residents of the County, rights 
secured under the Fourteenth Amendment to 
the Constitution. 

The complaint in intervention prays that this 
Court enter an order enjoining the defendants 
from failing or refusing to maintain free public 
schools in Prince Edward County; for an order 
enjoining the defendants from paying tuition 
grants to students attending Prince Edward 
School Foundation so long as public schools 
are closed; for an order enjoining certain de- 
fendants from allowing any credit to taxpayers 
on account of contributions to the Prince Ed- 
ward School Foundation, during the time public 
schools are closed in Prince Edward County; for 
an order enjoining all the defendants, including 
the State of Virginia, from the payment of any 
funds of the State for the maintenance of public 
schools anywhere in Virginia during such 
period as public schools are closed in Prince 
Edward County. 

The allegations of the amended supplemental 
complaint are substantially the same except that 
paragraph 16 of the amended supplemental 
complaint alleges that the County School Board 
of Prince Edward County is considering and 
contemplating the conveyance, lease or transfer 
of the public schools and public school property 
to some private corporation, etc. 

The amended supplemental complaint does 
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not, however, seek to make Prince Edward 
School Foundation, the State of Virginia, or 
its Comptroller General parties defendant. 


The prayers of the amended supplemental 
complaint request this Court to enter an order 
enjoining the present defendants (not the State 
of Virginia) from refusing to maintain free pub- 
lic schools in Prince Edward County; from ex- 
pending public funds for the direct or indirect 
support of any private school which excludes 
the infant plaintiffs and others similarly situated 
by reason of race; from crediting any taxpayer 
with money paid or contributed to any private 
school which excludes the infant plaintiffs and 
others similarly situated for the reason of race; 
from conveying, leasing or otherwise transfer- 
ring title, possession or operation of public 
schools and facilities incidental thereto to any 
private corporation. 


It is apparent from a comparison of the com- 
plaint in intervention with the amended supple- 
mental complaint that the material difference 
therein is that the United States in its complaint 
in intervention seeks to make the Prince Ed- 
ward School Foundation, the State of Virginia 
and its Comptroller General parties defendant 
and to have this Court enter an order enjoining 
the State of Virginia from failing or refusing to 
maintain free public schools in Prince Edward 
County and enjoining the State from the expen- 
diture of any of its funds for the maintenance 
of free public schools throughout the rest of 
Virginia so long as the free public schools of 
Prince Edward County remain closed. Such 
relief, if granted, would be unnecessarily puni- 
tive, in that it would require the closing of most, 
if not all, of the free public schools in Virginia. 
Whether the means, if legal, justifies the end 
is questionable, to say the least. 


Although the Assistant Attorney General, in 
his argument before the Court, stated that “it 
was not the intent of the Government to force 
the closing of the public schools in Virginia; to 
the contrary, the purpose of the Government 
was to force the opening of the schools in Prince 
Edward County”, he refused to delete this prayer 
from the complaint in intervention, stating “he 
did not have the authority to so do.” Therefore 
this Court can only conclude, if the Government 
be permitted to intervene as a party plaintiff, 
it would urge this Court to enter an order that 
could jeopardize the education of several hun- 
dred thousand Virginia children who have no 
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responsibility whatsoever for the closing of pub- 
lic schools in Prince Edward County. 

If this Court were to entertain the complaint 
in intervention in its present form, it would be 
necessary for the Court to construe and interpret 
certain sections of the Constitution of Virginia 
and laws adopted pursuant thereto pertaining 
to the maintenance of a system of free public 
schools in the State of Virginia. Abstinence in 
state affairs when not in conflict with the United 
States Constitution ® has long been the federal 
policy. “This now well-established procedure is 
aimed at the avoidance of unnecessary inter- 
ference by the federal courts with proper and 
validly administered state concerns, a course 
so essential to the balanced working of our fed- 
eral system. To minimize the possibility of such 
interference a ‘scrupulous regard for the rightful 
independence of state governments should at 
all times actuate the federal courts,’ Matthews v. 
Rodgers, 284 U.S. 521, 525, as their ‘contribution 
in furthering the harmonious relation between 
state and federal authority.’ Railroad Comm’. 
v. Pullman Co., 312 U.S. 496.” Harrison v. 
NAACP, 360 U.S. 167. 

Further, since the complaint in intervention 
seeks to make the Commonwealth of Virginia 
a party defendant, thereby making the suit a 
direct action against the State, it would be neces- 
sary, if an injunction were to issue against the 
State, to convene a three-judge District Court 
as provided for in Title 28, Section 2281 of the 
United States Code. These are not questions of 
law or fact in common with the main action. To 
the contrary, they are new and independent as- 
sertions, which admittedly are not alleged in 
the amended supplemental complaint. A de- 
termination of these questions, whether heard by 
a three-judge court or by the Supreme Court of 
Appeals of Virginia, by virtue of the Doctrine 
of Abstention, will materially delay the adjudica- 
tion of the private constitutional rights asserted 
by the individual plaintiffs in the main action. 
Further delay would inevitably occur as a result 
of an appeal to the Supreme Court of the United 
States, during which interim the “status quo” 
would be maintained in Prince Edward County. 

The Attorney General cites many of the same 
authorities and arguments in support of permis- 
sive intervention as were asserted in support of 


5. This Court knows of no provision of the United 
States Constitution which provides that the states 
shall pawide a system of free public education and 
none has been cited. 
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intervention of right. It is unnecessary to com- 
ment further on most of them. However, the 
Attorney General insists that the Department 
of Justice is better equipped than the private 
plaintiffs to represent and defend the national 
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resources as a party litigant in a suit it admits 
was instituted by private citizens to secure their 
constitutional rights, is a question this Court 
need not decide. 


The Court being of the opinion the granting 





interest. He states: of intervention will unduly delay and prejudice 


the adjudication of the rights of the original 
parties, the motion of the United States to in- 
tervene as a party plaintiff and to add as parties 
defendant the Prince Edward School Founda- 
tion, the Commonwealth of Virginia, and 
Sydney C. Day, Jr., Comptroller of Virginia, is 
denied. 


Counsel for the defendants should prepare an 
appropriate order, in accord with this opinion, 
submit it to counsel for plaintiffs and counsel for 
the United States for approval as to form, and 
present the same for entry herein. 


“It has an experienced legal staff which is 
conversant with the legal issues involved 
herein. It also has the investigative facilities 
of the Federal Bureau of Investigation and 
the services of the United States Attorney 
to attend upon the Court. Thus, the public 
interest in assuring that all the implications 
of the issues are brought to the attention 
of the Court warrants the Government’s in- 
tervention here.” 


This is undoubtedly true, but whether or not 
the Department of Justice should use its vast 
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Public Schools—Virginia 


DODSON, et al. v. SCHOOL BOARD OF CHARLOTTESVILLE, et al. 
United States Court of Appeals, Fourth Circuit, April 14, 1961, No. 8238, 289 F.2d 439. 


SUMMARY: Ten Negro students (4 elementary, 6 high school), in the Charlottesville, Vir- 
ginia, public schools appealed to the Court of Appeals for the Fourth Circuit the action of 
the district court sustaining the denial by the city school board of their applications for 
enrollment in city white schools, and in that connection sought a re-examination of the 
desegregation plan presently in effect. [For the plan and other previous developments in the 
progress of desegregation of the Charlottesville public schools, see 4 Race Rel. L. Rep. 881 
(1959) ]. The court ruled that residence and academic achievement tests may validly be ap- 
plid in determining what schools children attend, provided factors of race and color are 
not considered; thus, unless the criteria had been discriminatorily applied here, appellants 
have no cause for complaint. And the desegregation plan was held not to be constitutionally 
objectionable on its face since it provides a reasonable procedure without consideration of 
race or color whereby school assignments are to be regulated. However, the court expressed 
concern about the way the plan was being administered contrary in some respects to its ex- 
press provisions and in violation of the Fourteenth Amendment. At the elementary school 
level, the court objected to the fact that Negro pupils in one district are not, as are whites, 
initially assigned to the school of their district, but to the all-Negro school, and that to 
attend the school in their district they have to apply for transfers, a procedure to which 
whites are not subjected. Also, the court referred .to the facts that white children living in 
the district wherein the all-Negro school is located are not initially assigned there, as Negroes 
living there are, but go directly to one of the other schools, and that to attend the school 
of their district (the Negro school) such white children would have to apply for transfers. 
As to the high schools, the court found the plan being applied in an “even more offensive” 
way to Negroes’ constitutional rights, since all white high school students are automatically 
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assigned initially to the white high school regardless of residence or level of academic achieve- 
ment, with no assignment criteria being applied to them, whereas Negro high school students 
who live nearer the Negro high school are required to go there and those living nearer the 
white high school are not permitted to attend it unless they perform satisfactorily on scho- 
lastic aptitude and intelligence tests. Because, however, a significant start toward desegre- 
gation had been made, and many of the assignments of Negro children to white schools 
have been made on the initiative of the school authorities, the officials insist that the present 
method of pupil assignment is only temporary and they intend to comply with the law, and 
the district court judge retained the case on the docket so that he may re-examine the situ- 
ation before the beginning of the next school year, the court affirmed the decision below, 
expressing confidence that steps would be taken promptly to end present discriminatory 





practices in the administration of the desegregation plan. 
Before SOBELOFF, Chief Judge, and SOPER and BOREMAN, Circuit Judges. 


Ten Negro pupils attending public schools in 
the City of Charlottesville, Virginia, prosecute 
this appeal from the action of the District Court 
sustaining the School Board’s denial of their ap- 
plications for enrollment in white schools of that 
city. The appellants also seek judicial re-exam- 
ination of the desegregation plan presently in 
effect in Charlottesville. 

A brief account of the progress of desegrega- 
tion in Charlottesville would be helpful before 
discussing the merits of the instant appeal. The 
District Court, in 1956, enjoined the Charlottes- 
ville School Board from using a racial basis to 
regulate or affect the admission or enrollment of 
Negro children in any public school operated 
by the Board. This court affirmed the decree, 
School Board of City of Charlottesville, Va. v. 
Allen, 4 Cir., 1956, 240 F.2d 59, certiorari denied 
School Bd. of Arlington County v. Thompson, 
1957, 353 U.S. 910, 77 S.Ct. 667, 1 L.Ed.2d 
664, and we expressly stated that school as- 
signments must not be based on race or color, 
240 F.2d at page 64. Then, in September, 1958, 
the District Judge ordered ten Negro pupils to be 
assigned to Venable School, a previously all 
white elementary school, and two to Lane, 
the city’s previously all white high school. How- 
ever, the twelve Negroes did not attend, as 
those two schools were closed on September 22, 
1958, by the Governor, in accordance with state 
laws requiring the closing of any school that be- 
came integrated. These laws were declared un- 
constitutional on January 19, 1959, by both state 
and federal courts. See Harrison v. Day, 1959, 
200 Va. 439, 106 S.E.2d 636, and James v. Al- 
mond, D.C.E.D.Va. 1959, 170 F.Supp. 331. 


Thereupon the School Board applied to this 
court for a stay of Judge Paul's order of Sep- 
tember, 1958, so that it could prepare and sub- 


mit to the District Court a plan for desegregation 
the Charlottesville public schools. The Board 
also agreed to furnish the twelve plaintiffs in that 
case whatever tutoring would be necessary to 
prepare them for admission to white schools in 
the coming school year. Under these conditions, 
this court granted a stay. See School Board of 
City of Charlottesville v. Allen, 4 Cir., 1959, 263 
F.2d 295. 

On February 18, 1959, the School Board 
adopted and put into effect what it designated 
as a “plan of desegregation.” It was therein 
explicitly stated that “[no] pupil shall be denied 
admission to any public school of this city on 
the ground of race or color * * *.” For elemen- 
tary school purposes, the plan divided the city 
into six geographical zones, each served by one 
of the city’s six elementary schools.!. A child 
living in a particular zone would attend the 
school located in that zone and serving it, except 
that the school superintendent could assign a 
child to a school in another district if the pupil 
and his parents indicated such a preference and 
if the superintendent found that such assign- 
ment was in the pupil’s best academic interests. 

The city maintains two public high schools, 
Lane and Burley. Prior to the desegregation 
plan, Lane had been an all white school and 
Burley all Negro.? Under the plan, no geogra- 
phical districts were created for the high schools. 
The only criteria established by the plan for the 
assignment of high school students were that 
the superintendent might consider the prefer- 


1. The six elementary schools are: Jefferson, Venable, 
Johnson, Burnley Moran, Clark and McGuffey. 

2. The Burley school, although located within the City 
of Charlottesville, was and still is supported and 
controlled in part by the adjoining County of 
Albemarle. However, neither side has suggested 
that this has any legal significance with respect 
to the issues of this case. 
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ence of the pupil and his parents, and should 
be guided by the pupil-teacher ratio in the 
schools, convenience of attendance and acade- 
mic qualifications. 

The plan went on to provide that upon the 
assignment of any pupil to a school his parents 
could request a transfer to another school, and 
in acting on such request the superintendent 
should take into account the pupil’s residence, 
academic qualifications, personal desires, his 
needs for particular courses, the enrollment at 
the various schools, their available teaching per- 
sonnel and physical facilties, “and other lawful 
and objective considerations.” Finally, the plan 
provided that: “The superintendent may adopt 
such administrative procedures as he may think 
advisable to further the purposes of this plan so 
long as they are applicable to white and Negro 
pupils alike and to the same extent in the case 
of one as in the case of the other * * *.” 

Since the adoption of the plan, and under it, 
there has been some progress towards desegrat- 
ing the city’s schools. Although the actual num- 
ber of Negroes attending previously all white 
schools has been relatively small, a significant 
start has been made. For the 1959-1960 
school year, nine Negro elementary school 
pupils were assigned to Venable, a previously 
all white school, and three Negroes were as- 
signed to Lane, the previously white high school. 
For the 1960-1961 year, three Negroes were 
assigned to the first grade at Venable, one of the 
three having been one of those assigned there 
the previous year but who failed to be promoted. 
Five other Negro children who had been as- 
signed to Venable the preceding year were again 
assigned there. In addition, five Negro pupils 
who had previously been attending the Jeffer- 
son school, the colored elementary school, were 
granted transfers to Venable. Also, for the 1960- 
1961 year, three Negroes who were in Lane 
High School the previous year were re-assigned 
there, two other Negro students were initially 
assigned to Lane, and two applications for trans- 
fer from Burley to Lane were granted. 

Turning now to the ten appellants, they are 
all students whose applications for assignment 
to all white or predominantly white schools were 
rejected by the superintendent. Four of them. 
attend elementary schools and six are high 
school pupils. All four elementary school chil- 
dren had been and are now enrolled in the 
Jefferson school which is still attended ex- 
clusively by Negroes. They all reside in the 
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district served by Jefferson. However, two 
sought to transfer to Johnson Elementary 
School, attended solely by white children, and 
two attempted to transfer to Venable, attended 
predominantly by whites. Their applications 
for transfer were denied because of their res- 
idence in the Jefferson district. The applications 
of four of the appellants for enrollment in Lane, 
the high school attended predominantly by 
whites, rather than Burley which is still attended 
exclusively by Negroes, were denied because of 
academic qualifications. As to these four, the 
record reveals that their level of academic 
achievement, based upon the Iowa Silent Read- 
ing Test and the California Test of Mental 
Maturity, was substantially below the average 
of the pupils attending Lane High School. The 
remaining two appellants were denied assign- 
ment to Lane because they resided much closer 
to Burley. 

In Jones v. School Board of City of Alex- 
andria, 4 Cir., 1960, 278 F.2d 72, this court ex- 
pressly recognized that residence and academic 
attainment tests may be applied in determining 
what schools children shall attend, provided that 
factors of race and color are not considered. In 
the case now before us, six of the appellants, as 
we have seen, were assigned to the appropriate 
schools based upon their residence, and the re- 
maining four undoubtedly have academic defi- 
ciencies. In the absence of some otherwise 
discriminatory application of these criteria, they 
would appear to have no cause for complaint. 
Moreover, the desegregation plan on its face 
is not objectionable on constitutional grounds 
since it provides a reasonable procedure without 
consideration of race or color by which school 
assignments are to be regulated. 

However, the record reveals serious constitu- 
tional infirmities in the manner in which the 
plan is being administered. In some respects, 
in fact, the school authorities are applying the 
plan directly contrary to its express provisions. 

At the elementary school level, the plan con- 
templates that every child, regardless of race, 
shall be sent initially to the school of the district 
in which he lives, and after such initial assign- 
ments, there may be transfers if the parents so 
request and the superintendent approves. This 
is a perfectly acceptable method of making 
school assignments, as long as the granting of 
transfers is not done on a racially discriminatory 
basis or to continue indefinitely an unlawful seg- 
regated school system. However, in administer- 
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ing the plan, the school authorities are departing 
from this contemplated arrangement. Negro 
pupils residing in the Jefferson district are in- 
itially assigned to the Jefferson school. They 
are not permitted to transfer to one of the other 
schools. Similarly, white pupils living in one of 
the other five districts are initially assigned to 
the school of their residence district, and like- 
wise are not permitted to transfer. So far, ex- 
cept for not permitting transfers, this is in ac- 
cordance with the plan and would seem to be 
constitutionally permissible. But, Negro pupils 
living in one of the five districts other than 
Jefferson are not, as are whites, initially as- 
signed to the school of their district but to Jef- 
ferson. To attend the school where they reside, 
these students must then apply for transfers— 
a procedure to which whites are not subjected. 
Also, white children living in the Jefferson dis- 
trict are not initially assigned to Jefferson, as 
Negroes living there would be, but go directly 
to one of the other schools. To attend Jefferson, 
they also would have to make application for 
transfers. This administration of the plan, which 
appears to contradict its express provisions, can- 
not indefinitely continue. 

The cases have without exception condemned 
assignment systems where criteria are not ap- 
plied equally to whites and Negroes in the 
same situation. See, e. g.: School Board of the 
City of Charlottesville, Va. v. Allen, 4 Cir., 1956, 
240 F.2d 59; Hamm v. County School Board 
of Arlington County, Va., 4 Cir., 1959, 264 F.2d 
945; Mannings v. Board of Public Instruction, 
5 Cir., 1960, 277 F.2d 370; Jones v. School Board 
of City of Alexandria, Virginia, 4 Cir., 1960, 278 
F.2d 72; Hill v. School Board of City of Norfolk, 
Virginia, 4 Cir., 1960, 282 F.2d 473. In the 
instant case, the residence criterion is not being 
so applied. Negroes living in the Jefferson dis- 
trict must attend the school of that district 
whereas whites are initially assigned elsewhere. 
Negroes living in one of the other five districts 
are automatically assigned to Jefferson and must 
apply for transfer to the schools serving their 
residence zones, but whites in one of these zones 
automatically are assigned to the schools in their 
respective zones. There can be no question that 
these practices are forbidden by the Fourteenth 
Amendment to the Constitution of the United 
States. 

In respect to the assignment of students to 
high schools, the application of the plan is even 
more offensive to the constitutional rights of 
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Negroes. All white students are automatically 
assigned initially to Lane High School, regard- 
less of their place of residence or level of 
academic achievement. All white public high 
school students in the city presently attend 
Lane. Absolutely no assignment criteria are 
applied to them. On the other hand, residence 
and academic achievement criteria are applied 
to Negro high school pupils. As the plan is 
presently administered, if a colored child lives 
closer to Burley than to Lane, he must attend 
Burley High School. Moreover, even if a Negro 
student does live closer to Lane, he may not 
be permitted to attend it unless he performs 
satisfactorily on scholastic aptitude and intel- 
ligence tests—a hurdle white students are not 
called upon to overcome. 

Such administration of public school assign- 
ments is patently discriminatory. As pointed out 
previously, the law does not permit applying 
assignment criteria to Negroes and not to whites. 
We recently stated in Jones v. School Board of 
City of Alexandria, Virginia, 4 Cir., 1960, 278 
F.2d 72, 77, speaking of the criteria of residence 
and academic preparedness: 


“On the other hand, these criteria could 
be used in such a way as to be a vehicle 
for frustrating the constitutional require- 
ment laid down by the Supreme Court. If 
this is later shown to be the case, then the 
action of the School Board would not es- 
cape the condemnation of the courts. If the 
criteria should be applied only to Negroes 
seeking transfer or enrollment in particular 
schools and not to white children, then the 
use of the criteria could not be sustained. 
Or, if the criteria are, in the future, applied 
only to applications for “transfer and not to 
applications for initial enrollment by chil- 
dren not previously attending the city’s 
school system, then such action would also 
be subject to attack on constitutional 
grounds, for by reason of the existing segre- 
gation pattern it will be Negro children, 
primarily, who seek transfers.” (Emphasis 
supplied ). 


Because of the unconstitutional application 
of the assignment criteria, as clearly revealed 
by this record, we would normally be required 
to reverse. However, the Charlottesville school 
authorities have not attempted to defend the 
present method of assigning pupils as a perma- 
nent assignment system. They insist that it is 
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not a pupil assignment plan meant to continue 
indefinitely but rather a plan by which they 
intend in good faith to achieve as promptly as 
possible the desegregation of their schools, as 
required by law. As pointed out above, a signi- 
ficant start in this direction has been made. In 
addition, a large proportion of the assignments 
of Negro children to previously all white schools 
has been made on the initiative of the school 
authrities themselves. We recognize that they 
have made a genuine effort to begin desegrega- 
tion. 

Moreover, the able and conscientious District 
Judge was entirely aware of the infirmities in 
the present application of the criteria. During 
the course of the trial, he pointed out that they 
were not being applied equally to white and 
Negro children and that this was a deprivation 
of the constitutional rights of the Negro pupils. 
He gave weight, however, to the fact that the 
school authorities had evidenced an intention 
to comply with the law and expressed his hope 
that this course would continue. The Judge re- 
tained the case on the docket for such future 
action as may be necessary. He will be able to 
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re-examine the situation prior to the opening 
of the schools in the coming year. 


In light of these factors, and as the particular 
assignment procedures were designed to be tem- 
porary measures only, we will at this time affirm 
the decision of the District Court. The action 
we take is based on the particular history and 
circumstances associated with this case. In ap- 
peals involving school desegregation problems, 
where the Supreme Court has permitted a period 
of transition for the desegregation of schools, 
each case is to some extent dependent on its 
own particular facts. The attitude of particular 
school authorities, their past conduct, the pro- 
gress they have been making, the varying ad- 
ministrative difficulties that may be shown to 
exist in different localities, the court’s view as 
to the officials’ future intentions, and other 
factors must be taken into consideration. In the 
instant case we are confident that steps will be 
taken promptly to end the present discriminatory 
practices in the administration of the desegrega- 
tion plan. 


Affirmed. 





EDUCATION 


Private Schools—New Jersey 


HOWARD SAVINGS INSTITUTE OF NEWARK, NEW JERSEY, Executor v. Florence PEEP, 


The Trustees of Amherst College, et al. 


Supreme Court of New Jersey, April 10, 1961, 170 A.2d 39. 





SUMMARY: An executor of a will filed a complaint in the New Jersey superior court, chan- 
cery division, requesting construction of certain provisions thereof and instructions direct- 
ing the administration of the estate. By the provisions in question, the testator gave Amherst 
College funds “to be held in trust to be used as a scholarship loan fund for deserving Amer- 
ican born, Protestant, Gentile boys of good moral repute, not given to gambling, smoking, 
drinking or similar acts.” In view of a charter provision that “no student shall be. . . de- 
nied any of the privileges . . . of said College, on account of the religious opinions he may 
entertain,” Amherst College decline to accept the funds unless the restrictive religious con- 
ditions were removed. On the basis of evidence that testator was a loyal supporter of Am- 
herst (his alma mater), was not especially identified with any religious tenets or discrim- 
inatory principles, and had declined to include a .gift over provision in the trust should 
Amherst not accept it as offered, the court concluded that testator was “completely satisfied 
to leave his purposeful charity singularly entrusted to the trusteeship of Amherst” and 
that that was his “ultimate desire,.”” whereas the insertion of words “Protestant” and “Gen- 
tile” was not paramount for his creative intent. The executor was therefore directed to turn 
the funds over to the college “to function in all other respects as will accord with the re- 
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maining terms and conditions of said trust.” 5 Race Rel. L. Rep. 387 (1960). On appeal, 
the state supreme court affirmed. After reviewing evidence intrinsic and extrinsic to the will, 
the court concluded that the lower court “properly found that the testator had a general 
charitable intent in the sense that he would have preferred to retain the charitable bequest 
—though in modified form—rather than leave the money to his cousins,” and that he was 
more interested in benefitting Amherst and its needy students that he was in Protestantism. 
It was concluded that to award the funds to an educational institution willing to enforce the 
Protestant-Gentile restriction would contravene his primary purpose. The court found that 
it would be impracticable to appoint a substituted trustee to administer the fund for Am- 
herst students, because Amherst had indicated it could not cooperate in the administration 
of the trust if the benefits are confined to Protestant-Gentile students. Also rejected was the 
contention that to allow Amherst to accept the funds under modified terms would violate the 
rule that a trustee cannot by his own act produce changed conditions which frustrate the 
donor’s intention and still claim the gift. The court emphasized that the refusal of Amherst 
to accept the trust with the restriction was not merely to serve trustee convenience but was 
prompted by the charter provision against religious discrimination. It was therefore held 
that, rather than the bequest failing and the funds passing to the next of kin, the testator’s 
intent would be effectuated as nearly as possibly by striking out the Protestant-Gentile restric- 
tion and turning over the funds to Amherst to be administered according to the remaining 
terms of the trust. One justice dissented. 


PROCTOR, Justice. sessed, I give, devise and bequeath unto Am- 


herst College aforesaid to be held on the 
same trusts as mentioned in paragraph 
Thirtieth aforesaid.” 


This appeal and cross appeal from a judgment 
of the Chancery Division primarily involve the 
question of whether that court properly applied 
the doctrine of cy pres to the terms of a trust 
established by the will of C. Edward McKinney, 
Jr., Mr. McKinney, a resident of the City of East 
Orange, died on October 21, 1957. His will, ad- 
mitted to probate by the Surrogate of Essex 
County on November 6, 1957, designates the 


The charter of Amherst College provides that 
“no student shall be refused admission to, or 
denied any of the privileges, honors, or degrees 
of said College, on account of the religious opin- 
ions he may entertain.” On June 7, 1958 the 
Board of Trustees of Amherst College adopted 





plaintiff, the Howard Savings Institution, as exe- 
cutor and provides in part as follows: 


“Thirtieth: I give and bequeath the sum 
of Fifty Thousand Dollars ($50,000) to Am- 
herst College, an institution of learning, 
situate at Amherst, Massachusetts, to be 
held in trust to be used as a scholarship loan 
fund for deserving American born, Protes- 
tant, Gentile boys of good moral repute, not 
given to gambling, smoking, drinking or 
similar acts. (It being my thought that if a 
young man has enough funds to allow the 
waste of smoking, he certainly does not 
need help.) The money loaned from said 
fund is to be repaid to the fund at the 
earliest moment so that others may benefit 
from its use. 

o Sd o 2 o = . o 

“Thirty-third: All the rest, residue and 
remainder of my estate, real, personal and 
mixed, of whatsoever kind of whatsoever 
situate, of which I shall die seized or pos- 


a resolution stating that it believed acceptance 
of a trust discriminating among students on re- 
ligious grounds would contravene the letter and 
spirit of the charter and the policy of the college. 
Accordingly, the Board declined to accept the 
trust funds unless the Protestant-Gentile restric- 
tion was eliminated from the terms of the trust. 
Plaintiff-executor thereupon instituted this action 
to obtain judicial construction of paragraphs 
Thirty and Thirty-three of Mr. McKinney’s will 
and conformable instructions. It joined as de- 
fendants the Board of Trustees of Amherst, the 
Attorney General of New Jersey, and the next- 
of-kin of the testator. 

The Chancery Division, applying the doctrine 
of cy pres, entered a judgment excluding the 
words “Protestant” and “Gentile” from paragraph 
Thirty of the will and ordering the executor to 
turn the trust funds over to Amherst to be ad- 
ministered in accordance with the remaining 
terms and conditions of the will. 61 N.J.Super. 
119, 160 A.2d 177 (1960). We certified the ap- 
peal of the executor and the cross appeal of the 





ne 


af 


~m wens —& At CF. 


= te wee as 


3 EF =v 6 


ee ae ae a ee eel eee 


ia a tf 


wet 6 6 68UlUee CC 


Oe of 


6 SF me DO 


-' UM 





1961-62] 


next-of-kin before argument in the Appellate 
Division. 

At the outset, the Board of Trustees of Am- 
herst disputes the executor’s standing to appeal. 
In a sense the Board’s argument is moot, since 
all parties concede that the next-of-kin have 
standing to cross-appeal, and to resolve the is- 
sues raised by the next-of-kin we must consider 
whether, as the executor argues, the Chancery 
Division should have appointed a substituted 
trustee. Nevertheless, the argument raises a point 
of law which should be resolved for the future 
guidance of the bench and bar. 

Only a party aggrieved by a judgment may 
appeal therefrom. Green v. Blackwell, 32 N.J.Eq. 
768 (E. & A. 1880); In re Atlantic City, 3 N.J. 
Super. 62, 65 A.2d 552 (App.Div.1949). It is the 
general rule that to be aggrieved a party must 
have a personal or pecuniary interest or property 
right adversely affected by the judgment in ques- 
tion. In re Lent, 142 N.J.Eq.21, 59 A.2d 7 (E. & 
A. 1948); Eugster v. Eugster, 89 N.J.Eq. 531, 104 
A. 135 (E. & A. 1918); Swackhamer v. Kline's 
Administrator, 25 N.J.Eq. 503, 505 (Prerog. 
1874). The board argues that the executor has 
no interest in its own right which is adversely 
affected because it will be fully protected in 
making distribution as directed by the judg- 
ment of the Chancery Division, and that it has 
no representational interest because all other 
affected persons are adequately represented in 
the action—the next-of-kin by their counsel and 
the only other possible interests by the Attorney 
General. 


An executor has the duty to see that the estate 
is distributed in accordance with what he be- 
lieves are the wishes of the testator. Pursuant to 
that duty, he may in appropriate circumstances 
ask a court to construe the will. But there is no 
reason why the executor should be bound by 
the decision of a lower court if it believes that 
that court’s decision will not accurately effectuate 
the testator’s intent. As expressed by the New 
York Appellate Division: “the fact they [the 
executors] asked for a construction does not 
bind them to accept any construction they get, 
right or wrong.” In re Smith’s Will, 9 A.D.2d 
583, 584, 189 N.Y.S.2d 331, 332 (App.Div. 1959). 
We think that under the circumstances the exe- 
cutor is entitled to a definitive judgment by an 
appellate court, and we therefore hold that it 
has standing to prosecute this appeal as the rep- 
resentative of the testator. See Drewen v. Bank 
of Manhattan Co. of City of N. Y., 31 N.J. 110, 
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155 A.2d 529 (1959); 7 New Jersey Practice, 
Clapp, Wills & Administration § 981, p. 585 
(1950). 

The executor has standing to prosecute this 
appeal for an additional reason. The interests 
of Protestant-Gentile boys who might qualify 
for a scholarship loan under the terms of the 
trust have been diluted or adversely affected by 
the judgment below. Neither the next-of-kin nor 
the board represent those interests; for both 
have taken a position contrary thereto. The 
board argues that all unknown persons who 
might benefit under the trust are represented by 
the Attorney General. This is an unrealistic as- 
sertion. The Attorney General represents the 
public interest in a charitable trust rather than 
a particular class of potential beneficiaries. In- 
deed, in the present case, the Attorney General 
did not adopt any position as to how the doc- 
trine of cy pres should be applied, and declined 
to appeal from the judgment below on the 
ground that the general charitable interest and 
the divergent views with regard to that interest 
are adequately represented by the other counsel. 
Since Protestant-Gentile boys who might qualify 
for loan aid have been adversely affected by the 
judgment below and would otherwise be un- 
heard, the executor may appeal on their behalf. 
See Green v. Blackwell, supra. 


This brings us to the merits of the case. No 
one urges on this appeal that the Protestant- 
Gentile restriction or its enforcement by the 
court offends public policy or the Fourteenth 
Amendment to the Federal Constitution. Hence, 
we have no occasion to express a view as to those 
issues. See Clark, “Charitable Trusts, the Four- 
teenth Amendment and the Will of Stephen 
Girard,” 66 Yale L.J. 979 (1957); Miller, “Racial 
Discrimination and Private Schools,” 41 Minn.L. 
Rev. 145 (1957). 


We first consider whether the Chancery Di- 
vision, should have applied the doctrine of cy 
pres to the terms of the trust. The doctrine of 
cy pres is a judicial mechanism for the preser- 
vation of a charitable trust when accomplish- 
ment of the particular purpose of the trust be- 
comes impossible, impracticable or illegal. In 
such a situation if the settlor manifested an in- 
tent to devote the trust to a charitable purpose 
more general than the frustrated purpose, a 
court, instead of allowing the trust to fail, will 
apply the trust funds to a charitable purpose as 
nearly as possible to the particular purpose of 
the settlor. Wilber v. Owens, 2 N.J. 167, 177, 
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65 A.2d 843 (1949); Restatement, Trusts § 399 
(1935). Three observations about the doctrine 
may aid analysis of its applicability to the facts 
of the present case. First, the term “general 
charitable intent” ordinarily used by courts ar- 
ticulating the doctrine does not require an in- 
tention to benefit charity generally. It requires 
only a charitable purpose which is broader than 
the particular purpose the effectuation of which 
is impossible, impracticable or illegal. Sheridan 
& Delaney, The Cy-Pres Doctrine (1959); Re- 
statement, Trusts & 399, comment c, p. 1211 
(1935). Second, the inquiry “did the settlor 
manifest a general charitable intent” is just an- 
other way of asking “would he have wanted the 
trust funds devoted to a like charitable purpose, 
or would he have wanted them withdrawn from 
charitable channels.” 4 Scott, Trusts § 399, p. 
2824 (1956). So stated, it can be seen that cy pres 
is an intent-enforcing doctrine. But it is well to 
keep in mind that it is a surmise rather than an 
actual intent which the courts enforce through 
application of the doctrine. Rarely does a settlor 
contemplate the possible nonfulfillment of his 
precise purpose. Therefore, the court must make 
an educated guess based on the trust instrument 
and relevant extrinsic evidence as to what he 
would have intended had he been aware of the 
contingency which has frustrated the exact ef- 
fectuation of his expressed intent. 2A Bogert, 
Trusts & Trustees § 436, p. 344 (1953). And 
third, recognizing the social benefit deriving 
from the devotion of property to charitable pur- 
poses, courts ascertaining a settlor’s surmised in- 
tent are guided by the policy of preserving 
charitable trusts whenever possible and by the 
established presumption against partial intestacy. 
Mirinda v. King, 11 N.J.Super, 165, 173, 78 A.2d 
98 (App.Div.1951) and cases cited therein. See 
Comment, “Revaluation of Cy Pres,” 49 Yale L.]J. 
303 (1939). 


Similar to, but distinct from, cy pres is the 
doctrine of deviation from the terms of a trust. 
Applicable to private as well as charitable trusts, 
the doctrine of deviation comes into play when 
compliance with an administrative provision of 
the trust is impossible, illegal or in conflict with 
the essential purpose of the trust. Bogert, op. cit. 
supra, § 561 (2d ed.1960); 2 Scott, op. cit. supra, 
§ 167; Restatement, Trusts § 167 (1935). In such 
a situation, a court, pursuant to its general 
equity power, may allow modification of the pro- 
vision. The doctrine is commonly applied, for 
example, to appoint a substituted trustee when 
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the trustee designated by the settlor cannot or 
will not serve. E. g., Martin v. Haycock, 140 
N.J.Eq. 450, 55 A.2d 60 (Ch.1947). Essential to 
application of the doctrine of deviation is a 
finding that the term of the trust to be deviated 
from is an administrative one—that is, that it is 
not essential to fulfillment of the settlor’s 
scheme. See Martin v. Haycock, supra. This 
finding, in turn, depends on an interpretation of 
the settlor’s intent. Ultimately, therefore, appli- 
cability of the doctrine of deviation, like the 
doctrine of cy pres, depends on what the court 
concludes the settlor would have wanted to hap- 
pen if he were aware of the contingency which 
has made the exact effectuation of his expressed 
intent impossible. 


With the above principles in mind, we return 
to the question of whether the Chancery Divi- 
sion should have disposed of the trust funds in 
the present case as it did. 


We first consider the next-of-kin’s contention 
that the doctrines of cy pres and deviation are 
inapplicable to the trust established by Mr. Mc- 
Kinney’s will and that therefore the Chancery 
Division should have declared an intestacy. The 
next-of-kin’s initial argument is that the bequest 
provided for in paragraphs Thirty and Thirty- 
three is not a charitable trust. They do not quar- 
rel with the well-settled proposition that a trust 
for the advancement of learning is charitable. 
Wilber v. Owens, supra, 2 N.J. at p. 174, 65 A.2d 
at p. 846; MacKenzie v. Trustees of Presbytery 
of Jersey City, 67 N.J.Eq. 652, 665, 61 A. 1027, 
3 L.R.A., N.S., 227 (E. & A. 1905). Instead, they 
rely on the rule that to be characterized as char- 
itable, a trust, regardless of its purpose, must 
encompass a sufficient number of beneficiaries 
to warrant a community interest. 4 Scott, op. cit. 
supra, § 375. In order to qualify for scholarship 
loan aid under Mr. McKinney’s will, an Amherst 
student must be an American born Protestant- 
Gentile, not given to gambling, smoking, drink- 
ing or similar conduct. The next-of-kin assert, 
and ask us to take judicial notice of, the fact that 
in light of contemporary social conditions and 
mores, few if any Amherst students could com- 
ply with all of the trust requirements. Paragraph 
Thirty is not so worded that an isolated indul- 
gence in the proscribed activities would result 
in disqualification. The testator said that the 
beneficiaries are to be boys “not given to” smok- 
ing, drinking, etc. “Given to” is ordinarily de- 
fined as meaning “disposed; inclined; addicted; 
* © © as, given to drink.” Webster’s New Inter- 
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national Dictionary (2d ed.1959). It implies at 
least some degree of regular indulgence. This 
construction is confirmed by the testator’s paren- 
thetical observation: “It being my thought that 
if a young man has enough funds to allow the 
waste of smoking, he certainly does not need 
help.” It is obvious that the testator had in mind 
a person who is so committed to the act of smok- 
ing that it becomes a financial drain. Presum- 
ably, there are and will be at Amherst enough 
American born Protestant-Gentiles who do not 
regularly smoke, drink, gamble or engage in 
similar conduct, and who thus fall within the 
class of potential beneficiaries to justify cate- 
gorizing the trust as charitable. We think that 
there is a sufficiently broad classification com- 
bined with Mr. McKinney’s worthy purpose to 
warrant that appellation. See Clark, op. cit. 
supra, at p. 998. In any event, we have no in- 
formation which would merit our taking judicial 
notice to the contrary. Accordingly, we hold that 
paragraphs Thirty and Thirty-three of Mr. Mc- 
Kinney’s will establish a charitable trust. 


The next-of-kin also argue that the Chancery 
Division erred in applying the doctrine of cy 
pres because the testator had no general charit- 
able intention. He had, they say, a particular, 
unitary and inseparable purpose of benefiting 
Protestant students at Amherst; he was equally 
interested in Protestantism and the college. 
Therefore, they contend, since the testator’s in- 
tent cannot be effectuated exactly as expressed, 
the funds must pass by intestate succession. 


As mentioned above, in ascertaining the exist- 
ence of a general charitable intent the court 
must determine whether the testator would have 
wanted the trust funds to remain devoted to 
a charitable purpose similar to, but not the same 
as, he provided, or to go to his next-of-kin. For 
the answer, we must first look at the will. A pro- 
vision for reverter or gift over upon failure of the 
particular trust purpose or the designation of 
heirs or other persons as residuary legatees may 
evidence absence of a general charitable intent. 
Cf. Bankers Trust Co. v. N. Y., etc., Animals, 23 
N.J.Super. 170, 92 A.2d 820 (App.Div.1952); see 
also 6 New Jersey Practice, Clapp, Wills & Ad- 
ministration, § 275, p. 34 (1950). On the other 
hand, if there are no such provisions or if he has 
specifically provided for all his heirs and indi- 
cated that was all he wanted to bestow upon 
them, or if he has expressly declared he is not 
interested in his heirs, then it would seem that 
he had no desire to withdraw the trust funds 
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from charitable channels. Comment, 39 Yale L.]., 
supra, at p. 318. 

The will in the present case strongly indicates 
that Mr. McKinney would not have wanted his 
next-of-kin to receive the trust funds. There is 
no provision in paragraphs Thirty and Thirty- 
three for reverter or a gift over if the trust be- 
quest cannot be carried out in its exact terms. 
By contrast, the testator provided in paragraph 
Ninth of the will that if a trust bequest to the 
Town of Wolfeboro established therein could 
not be carried out in accordance with its exact 
terms, it should fail. A comparison of the chari- 
table bequests to Amherst and the Town of 
Wolfeboro suggests a wholly different intent of 
the testator as to his willingness to accept some 
modification of their exact terms. If he had been 
opposed to any modification in the terms of the 
bequest to Amherst, it is reasonable to assume 
that he would have said so, just as he did in the 
Wolfeboro bequest. Additionally, we note that 
neither the next-of-kin nor other persons are 
designated as residuary legatees. Indeed, the 
residuary legatee is Amherst College under para- 
graph Thirty-three of the will. Moreover, the 
testator made specific legacies in varying amounts 
to twenty different persons, and did not include 
his next-of-kin. It is apparent from these detailed 
provisions that he executed his will after careful 
consideration and did not want his next-of-kin to 
share in his estate. 


Evidence extrinsic to the. will confirms the 
foregoing conclusion. The testator had no close 
relatives. He left no spouse or descendants or 
parents or brothers or sisters. His surviving kin 
are two cousins and a cousin of his mother. 
These persons lived distant from testator’s home, 
and there is no evidence that he had any per- 
sonal contact with them. Indeed, he expressly 
said that they were not to share in his estate. In 
a memorandum of instructions for the use of 
his scrivener in the preparation of the will the 
testator states in four separate places: “I have 
no immediate relatives, and any others omitted 
are either well-fixed financially or deliberately 
omitted for reasons very well known to them- 
selves.” 


The aforementioned facts in and out of the 
will compel the conclusion that the Chancery 
Division properly found that the testator had a 
general charitable intent in the sense that he 
would have preferred to retain the charitable be- 
quest—though in modified form—rather than 
leave the money to his cousins. 
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This brings us to the question of whether the 
Chancery Division correctly applied the doctrine 
of cy pres. First, we consider the executor’s 
argument that the testator’s intent can be fully 
effectuated by turning the funds over to another 
educational institution willing to honor the Pro- 
testant-Gentile restriction. This argument is 
based on the premise that the testator’s intent 
was to benefit needy Protestant students, and 
that Amherst was designated trustee merely for 
administrative purposes. We think that the exe- 
cutor’s argument is based on a faulty premise. 

The very nature of the bequest indicates that 
the testator was interested in benefiting Amherst 
as well as the recipients of scholarship loans. A 
donor interested in benefiting only students pre- 
sumedly would make funds available to them 
regardless of what institution they wished to at- 
tend. But Mr. McKinney's will envisions as 
recipients only those students, who, meeting the 
other qualifications of the trust, are present or 
prospective members of the Amherst student 
body. A scholarship loan program, identified with 
a particular institution, inevitably benefits that 
institution by making available to it funds to 
attract and hold outstanding students. Cf. Deubel 
v. Kervick, 33 N.J. 568, 576, 166 A.2d 561 (1960). 
It is resonable to conclude, therefore, that the 
creator of such a program intended to benefit the 
college identified therewith. That Mr. McKinney 
also intended to benefit the unkown student 
recipients of loans does not diminish at all his 
purpose of advancing the interests of Amherst. 
The foregoing shows, we think, that Amherst 
was designated trustee for more than mere ad- 
ministrative reasons. But this conclusion does not 
alone answer the executor’s argument. Amherst 
will not accept the trust if it must enforce the 
Protestant-Gentile restriction. The question there- 
fore is, would Mr. McKinney rather have the 
trust remain at Amherst with the restriction 
eliminated, or would he have preferred that the 
funds be turned over to another institution with 
the restriction? The facts indicate that Mr. Mc- 
Kinney was more interested in benefiting Am- 
herst and its needy students than he was in 
Protestantism. 


Mr. McKinney was a graduate of Amherst who 
continuously manifested an interest in the col- 
lege. According to the records of contributions 
to the Alumni Fund which begin with the year 
1932, the testator contributed to such funds in 
1932 and every succeeding year until his death. 
In addition, he attended the 50th, 55th and 60th 
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reunions of his graduating class in 1946, 1951 and 
1956 respectively. (Amherst College has no rec- 
ord of the attendance of members of his class 
at previous reunions.) On the other hand, there 
is no evidence in the record that testator was a 
church-goer or actively interested in any church 
activities. In his will he made a bequest of $2,000 
to the Board of Congregational Missions in 
memory of his father, who was born in Natal, 
and gave the Board the books in his home to be 
used in their Natal Mission. This modest bequest 
to the mission in memory of his father contrasts 
markedly with the sum left to Amherst ($50,000) 
and the designation of Amherst as legatee of the 
residuary estate (about $150,000). Additionally, 
the will contains no bequest to any church. Fin- 
ally, the trust bequest is so worded that the 
Protestant-Gentile restriction is merely one of 
a series of qualifications to be met by recipients 
of scholarship loan aid. Accordingly, we conclude 
that Mr. McKinney's primary purpose was to 
advance the interests of Amherst by making 
available to it funds for needy students as well 
as to aid such students, and that to award the 
funds to another educational institution—if one 
could be found to enforce the Protestant-Gentile 
restriction—would contravene that purpose. 

The executor further argues that Mr. McKin- 
ney’s intent can be best effectuated by appoint- 
ing a substituted trustee to administer the 
scholarship loan fund for Amherst students. We 
disagree because we find that it would be im- 
vracticable in the circumstances of this case to 
have a substituted trustee administer the trust 
for Amherst. In response to an inquiry from this 
court as to whether the college could cooperate 
with a substituted trustee, the Board of Trustees 
of Amherst adopted and forwarded to us, with- 
out objection from any party to this appeal, a 
resolution which states in pertinent part: 


“the policy of Amherst College would be to 
avoid any involvement whatsoever in the 
administration of the trust in question. 
Specifically, the College would in no way 
participate in identifying, evaluating, or 
selecting persons who might be beneficiaries 
of the trust; the College would not use its 
facilities to publicize the trust or otherwise 
bring its existence to the attention of present 
or future students; the College would 
neither solicit nor serve as a depository of 
scholarship applications; the College would 
not refer its students or other persons to the 
trust administrator; the College would de- 
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cline to serve as an intermediary between 
the trust administrator and potential or 
actual candidates for benefits under the 
trust; the College would not at the behest 
of the trust administrator provide informa- 
tion concerning the scholastic achievement, 
character, or financial status of any student 
or applicant for admission. Upon a student’s 
direct request, the College would provide 
information concerning that student, so far 
as that information may be readily avail- 
able in the College’s records and so far 
as its disclosure is consistent with general 
policies bearing upon confidentiality of 
the records. A person to whom financial aid 
has been granted by an outside organiza- 
tion, individual, or trustee would be neither 
advantaged nor disadvantaged in respect of 
his becoming or remaining a student at Am- 
herst College.” 


It is clear from the above-cited resolution that 
Amherst believes it cannot under its charter co- 
operate in the admission of the trust if its benefits 
are confined to Protestant-Gentile students. 


Without Amherst’s cooperation the administra- 
tion of this trust would be so impracticable as to 
defeat the general purpose of the testator. The 
substituted trustee would have to be a qualified 
educator with experience in the allocation of 
scholarship funds. Even if such a willing trustee 
could be found, the practical disadvantages are 
numerous. There would be no feasible way in 
which the scholarship fund could be used to aid 
students who are seeking to enter Amherst. 
Often, the availability of scholarship aid will 
affect the decision of a needy student to attend 
a particular college. It would be most difficult 
for a substituted trustee to know who was apply- 
ing or considering applying for entrance to Am- 
herst without the cooperation of the college. 
Thus a class of students and the college would 
be denied the benefit of what must have been 
one of the purposes of the trust. If the funds are 
made available only to matriculated students, 
the trustee would still face well-nigh insuperable 
obstacles. He would have to obtain detailed in- 
formation about a scholarship applicant. Whether 
an applicant was being considered for other aid 
by the college, for example, would obviously be 
relevant to a decision to award him aid from the 
McKinney trust. Then, the award of a scholar- 
ship loan involves a delicate weighing of the 
financial needs of the applicant, his scholastic 
standing, and his development potential. More- 
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over, in providing a fund to aid “deserving” boys 
at Amherst, the testator manifested an essential 
reliance on the personal discretion of Amherst as 
trustee. For an applicant is “deserving” in a 
meaningful sense only in relation to the compe- 
tency and worth of others who seek to enter or 
remain at the college. Surely Amherst would not 
violate the trust if it denied aid to a specific ap- 
plicant or admitted student if it determined 
another applicant was more “deserving.” Mr. Mc- 
Kinney, therefore, must have contemplated that 
the merits of loan applications be judged accord- 
ing to those relative standards which Amherst 
itself may establish to further its conception of 
what individuals are worthy of membership in 
its student body. We are unable to understand 
how any trustee without Amherst’s cooperation 
can possibly make the comparative value judg- 
ment which Mr. McKinney had in mind. Finally, 
once an award is made, the trustee must have 
some policing mechanism to assure that the re- 
cipient continues to meet the trust qualifications. 
Determination of whether he deserved a loan 
renewal would realistically require access to 
college records and consultations with college 
instructors and administrators. The above factors 
clearly show that without the college’s coopera- 
tion it would be impracticable, if not impossible, 
for a substituted trustee to administer the 
scholarship loan fund for Amherst students. 


The executor argues that to apply cy pres be- 
cause Amherst will not cooperate with a substi- 
tuted trustee would be to allow the college by 
its own action to vary the testator’s intent. It 
cites the rule that a trustee cannot by his own 
act produce changed conditions which frustrate 
the donor’s intention and still claim the gift. But 
the cases so holding are distinguishable from the 
present case. Typical, is Connecticut College v. 
United States, 107 U.S.App.D.C. 245, 276 F.2d 
491 (D.C.Cir. 1960). There a testatrix left funds 
for the construction of a memorial building in a 
particular location at the United States Military 
Academy. The Academy declined to erect the 
building at the proposed site because the loca- 
tion did not accord with its building-expansion 
program. Instead, it asked to be allowed to use 
the funds for the construction of a wing on an 
existing building. The trial judge applied cy pres 
and awarded the funds to the Academy. On ap- 
peal the judgment was reversed on the ground 
that cy pres cannot be used to vary the terms of 
a bequest “merely because the variation will meet 
the desire and suit the convenience of the trus- 








450 RACE RELATIONS LAW REPORTER 


tee.” The Court of Appeals emphasized that the 
refusal of the Academy to apply the funds exact- 
ly as prescribed by the testator was not due to 
circumstances beyond the control of the 
Academy. In the present case, the refusal of 
Amherst to accept and administer the trust with 
the Protestant-Gentile restriction was not merely 
to serve trustee convenience. The refusal was 
prompted by the college charter which expressly 
prohibits the college from denying any privileges 
of the school to a student because of the religious 
opinion he may entertain. Clearly, scholarship 
loan aid is one of those privileges. It seems to 
us therefore that in the sense required for the 
application of cy pres, it is impossible for Am- 
herst to accept and administer the trust exactly 
as desired by the testator. It is as equally clear 
that college cooperation in the administration 
of the trust by a substituted trustee would be an 
indirect violation of the college’s charter. 

In view of the fact that Mr. McKinney had a 
general charitable intent, we hold that the be- 
quest does not fail and the funds do not pass to 
the next-of-kin. And, in view of the additional 
facts that Amherst conceives it to be inconsistent 
with its charter to administer or assist in the 
administration of the trust so long as its funds 
are available only to Protestants, and that it 
would be impracticable for a substituted trustee 
properly to administer the trust, we hold that 
the testator’s intent can be effectuated as nearly 
as possible by striking the Protestant-Gentile re- 
striction and turning the funds over to Amherst 
to be administered in accordance with the re- 
maining terms and conditions of the trust. Of 
course, striking the Protestant-Gentile restriction 
does not mean that Protestant-Gentile students 
will be excluded as beneficiaries of the trust. Any 
Amherst students who meet the other qualifica- 
tions set forth in the will will be eligible for 
scholarship loan aid. Accordingly, the judgment 
of the Chancery Division is affirmed. 

For affirmance: Chief Justice WEINTRAUB 
and Justices JACOBS, FRANCIS, PROCTOR 
and HALL—. 

For reversal: Justice HANEMAN-1. 

°° o xo 


Dissent 
HANEMAN, J. (dissenting ). 


I agree that the executor has a standing to 
prosecute this appeal and that the testator 
created a trust of charitable nature which should 
not fail because of the refusal of the designated 
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trustee to accept and carry out his express direc- 
tions. I as well agree that the purpose of the 
testator was to provide scholarship loans for stu- 
dents of Amherst College. However, I conceive 
that the application of the cy pres doctrine to 
delete so much of testator’s expressed objectives 
as are allegedly repugnant to the charter of the 
named corporate trustee is not here warranted. 
Instead, the court should appoint a substituted 
trustee to administer the trust in strict accord- 
ance with the directions of the testator. To that 
extent I dissent. 


Cy pres has been called the theory of approxi- 
mation and is applied only to prevent a chari- 
table trust from failing. The phrase literally 
means “as near as.” It is the principle under 
which courts save a charitable trust from failure 
by reason of the stated charitable objectives be- 
ing or becoming impossible, impracticable or 
illegal of fulfillment. This result is accomplished 
through the instrumentality of carrying out the 
more general charitable purposes of the testator 
by substituting, for the object which would 
otherwise fail, another charitable object which is 
believed to approximate the originally stated 
purpose. 2A Bogert, Trusts and Trustees (1953), 
§ 431; IV Scott on Trusts 2d, § 399 (1956); Re- 
statement 2d, Trusts, § 399 (1959); Mirinda v. 
King, 11 N.J.Super. 165, 177, 78 A. 2d 98 (App. 
Div.1951); MacKenzie v. Trustees of Presbytery 
of Jersey City, 67 N.J.Eq. 652, 672, 61 A. 1027, 
3 L.R.A., N.S., 227 (E. & A. 1904). 

Impossibility or impracticability of fulfillment 
may arise as a result of a variety of circumstanc- 
es. We are here concerned with only one of such 
set of facts, i.e., whether the refusal of the desig- 
nated corporate trustee to accept the administra- 
tion of the trust, for the stated reason that the 
acceptance for the declared charitable objectives 
is repugnant to its charter, would cause a failure 
of the trust absent the interpositon of the cy pres 
doctrine. 


Only where the testator intended that the 
method of applying property to a charitable 
purpose should lie wholly and solely within the 
discretion of the named trustee will a trust fail 
upon the refusal or inability of such trustee to 
function. For such a resulting failure to occur 
the trustee must be an essential part of the testa- 
torial scheme. Where property is left to a cor- 
poration for designated charitable purposes and 
the corporation is unwilling or unable to assume 
the administration for the designated purposes, 
the trust will not fail unless the gift to the cor- 
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poration was testator’s primary or general inten- 
tion. If the testator manifested his primary in- 
tention to devote the property to certain specific 
charitable purposes and the designation of a 
trustee was a secondary or particular object, the 
secondary object must be sacrificed to accom- 
plish the primary object. The choice of the donee 
trustee then is not of the essence of the gift but 
merely incidental thereto. In MacKenzie v. Trus- 
tees of Presbytery of Jersey City, supra, the court 
said, at p. 674 of 67 N.J.Eq., at p. 1036 of 61 A.: 


“@ ® *® Where the testator or donor had 
two objects in view—one primary or general, 
and the other secondary or particular—and 
these are, literally speaking, incompatible, 
the particular object must be sacrificed in 
order that effect may be given to the gen- 
eral object, according to law, and ‘as near as 
may be’ to the testator’s or donor's intention. 
Again, the principle may be more briefly 
stated as that of applying property, as nearly 
as possible, according to the donor’s inten- 
tions, when those intentions cannot be ex- 
actly carried out.” 


And again, at p. 675 of 67 N.J.Eq., at p. 1037 of 
61 A.: 


“@ * * The sound rule now is—at least 
in America—that courts will not execute 
charitable trusts in a manner different from 
that intended, unless the intent cannot in 
the original mode be literally carried out; 
that they will preserve the substance, al- 
though the mode be departed from, and that 
they will not presume or invent an intention 
which the testator or donor has not fairly 
indicated.” 


In In re Young Women’s Christian Ass'n, 96 
N.J.Eq. 568, at p. 574, 126 A. 610, at p. 612 (Ch. 
1924), the court said: 


“Where a testator has two objects in view, 
one primary or general and the other sec- 
ondary or particular, and these are, literally 
speaking, incompatible, the secondary ob- 
ject must be sacrificed in order that effect 
may be given to the general object. Where 
the will exhibits an intention that the dona- 
tion shall be devoted to a specific charitable 
purpose and prescribes a particular mode or 
means by which the purpose shall be carried 
out, the failure of the mode or means, after 
the donation has taken effect, will not defeat 
the charitable purpose.” 
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IV Scott, supra, § 397.3 states: 


“Where a testator devises or bequeaths 
property to a charitable corporation to be 
applied to a particular charitable purpose, it 
is to be inferred that the application of the 
property to the designated purpose is the 
testator’s primary intention, and that the 
choice of the organization to make the ap- 
plication is secondary. In such a case the 
fact that the corporation named is unwilling 
or unable to accept the gift and to apply 
the property to the designated purpose does 
not cause the disposition to fail. Even 
though the gift is to a corporation for its 
general purposes, the disposition does not 
fail if the primary intention of the testator 
was that the property should be applied to 
those purposes, and the choice of the par- 
ticular donee was merely incidental and not 
of the essence.” 


See also Mirinda v. King, supra; Litcher v. Trust 
Co. of N. J., 18 N.J.Super. 101, 86 A.2d 601. 
(Ch.Div.1952), affirmed 11 NJ. 64, 93 A.2d 368 
(1952); Brown v. Condit, 70 N.J.Eq. 440, 61 A. 
1055 (Ch.1905); Levin v. Attorney-General, 136 
N.J.Eq. 568, 42 A.2d 870 (Ch.1945); Martin v. 
Haycock, 140 N.J.Eq. 450, 55 A.2d 60 (Ch. 
1947); Restatement of the Law, Trusts, supra, 
§ 397, comment g; § 399, comment o; IV Scott, 
supra, § 397, § 397.3; Bogert, supra, § 438. 

The line of demarcation between impossibility 
and impracticability is most difficult to draw. 
It is one of degree rather than of kind. IV Scott, 
supra, § 399.4; Bogert, supra, § 439. 

“Impracticability” does not connote that the 
objects of the trust could be attained by some 
method of administration other than provided 
by the creator with greater facility or less 
trouble, but rather that to carry out the literal 
directions of the testator would, in effect, result 
in a failure to accomplish his general charitable 
intent, or in a frustration thereof. Restatement 
of the Law, Trusts, supra, § 399, comment q; 
cf. St. James Church v. Wilson, 82 N.J.Eq. 546, 
89 A 519 (Ch.1913), affirmed sub nom. West v. 
Rector, etc. of St. James Episcopal Church, 83 
NJJ.Eq. 324, 91 A. 101 (E. & A. 1914); Mac- 
Kenzie v. Trustees of Presbytery of Jersey City, 
stipra; Guaranty Trust Co. of N. Y. v. N. Y. Com- 
munity Trust, 139 N.J.Eq. 144, 50 A.2d 161 (Ch. 
1946); In re Young Women’s Christian Ass’n, 96 
N.J.Eq. 568, 126 A. 610 (Ch.1924). 


Related to but distinct from the cy pres doc- 
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trine is the doctrine of deviation which con- 
cerns the administrative provisions of a trust. 
Under this doctrine a trust will not fail for want 
of a trustee. IV Scott, supra, § 397, § 397.1; Mirin- 
da v. King, supra; Restatement of the Law, 
Trusts, supra, § 388, § 397; Martin v. Haycock, 
supra. This is sometimes confused with the cy 
pres doctrine. 

We should therefore proceed to analyze the 
McKinney will and the extrinsic testimony ad- 
duced in the light of the foregoing basic legal 
concepts, in order to determine whether the re- 
fusal by Amherst to serve as a trustee would nor- 
mally cause a failure of the trust and hence war- 
rant the invoking of the cy pres doctrine. 

This is not a holographic will prepared by an 
unlettered layman but rather a will prepared for 
the testator by a member of the bar of this State. 
A perusal of the entire instrument demonstrates 
a complete familiarity with and intentional and 
apt use of technical expressions. The bequest 
here is not to Amherst for its general charitable 
purposes but rather, in classical language, to 
Amherst as trustee, for a specifically defined and 
restricted purpose. Where the testator intended 
an outright gift to a charitable foundation for its 
general charitable purposes he employed apt 
words to express that intent. Observe paragraph 
twenty-eighth of his will, which reads: 


“I give and bequeath unto American 
Board of Congregational Foreign Missions, 
of Boston, Massachusetts, the sum of Two 
Thousand Dollars ($2,000.) in memory of 
my father who was born at Amensomtote, 
Umlazi River, Natal, South Africa, Adams 
Mission.” 


And so, had testator intended either an outright 
gift to Amherst’s general purposes or for student 
loans to any needy student, in Amherst’s discre- 
tion, it would have been a simple matter for a 
member of the bar to express that intent. The 
fact that testator was an Amherst alumnus; had 
attended various class reunions; had contributed 
amounts varying from $5 in 1932 to $50 in 1947 
to the Amherst College Alumni Fund served to 
prove only that he was interested in his alma 
mater and not in all needy students at Amherst. 
The bequest to the Board of Congregational 
Missions displays an interest in that Protestant 
church. The so-called modesty of the bequest 
does not detract from that conclusion. The ab- 
sence of any further bequest to a church and of 
any evidence that he was a regular church at- 
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tendant or active in any church activities raised 
at best only an inference that he was not a regu- 
lar church communicant, not that he was not a 
practicing and convinced Protestant. The totality 
of the facts fails to give rise to any legitimate in- 
ference that he was not primarily interested in 
student loans to the class described in his will, 
i. e., “Protestant, Gentile boys” rather than to 
any needy student at Amherst. 


The description of the cestuis que trust is so 
exact that a substituted trustee could easily 
select persons meeting the qualifications. The 
element of discretion is reduced to a minimum. 
There is not exhibited either in the will or in 
the extrinsic testimony any evidence that such 
selection should lie wholly and solely in the dis- 
cretion of Amherst. The testator’s primary pur- 
pose was to create scholarship loans for a certain 
class of Amherst students. The appointment of 
Amherst College as a trustee was not an es- 
sential part of that scheme. Scholarship loans to 
designated Amherst students was of primary 
importance and the nomination of a trustee to 
select those students was of secondary import- 
ance. The designated trustee was a mere conduit 
through which the funds should flow to the 
specially qualified persons. The question is not 
whether some benefit will redound to Amherst 
but rather whether that benefit was of para- 
mount interest to the testator. It does not follow 
that this indirect benefit was the testator’s pri- 
mary concern. Plainly, his principal concern was 
the rendering of financial aid and assistance to 
“Protestant Gentile boys” so that they might be 
in a position to take advantage of the cultural 
facilities furnished by Amherst and so obtain 
a rounded education. There can be do dispute 
with the conclusion that Amherst will benefit, in 
the broad connotation of that word, to some ex- 
tent by the furnishing of funds to aid students in 
paying their tuition and thus attract those who 
might otherwise not attend that college. The 
trust does not make funds available to Amherst 
to assist it in discharging its corporate educa- 
tional purposes by paying for plant, equipment 
or personnel. It follows that the benefit which 
will be received by Amherst is only incidental to 
and arises from the benefit which will be re- 
ceived by “Protestant Gentile” students. 


There is a multitude of possible means for 
publicizing the existence and availability of this 
fund for scholarship loans to “deserving Ameri- 
can born, Protestant, Gentile boys of good moral 
repute, not given to gambling, smoking, drinking 
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or similar acts” attending Amherst College. A 
simple medium to employ would be the insertion 
of a paid advertisement in the college newspaper. 
After application by a student, the essential 
relevant information for qualification for such a 
loan could be obtained by the applicant from the 
college. As noted in the majority opinion, Am- 
herst has signified its willingness to cooperate 
to the extent that “upon a student’s direct re- 
quest, the College would provide information 
concerning that student, so far as that informa- 
tion may be readily available in the College’s 
records and so far as its disclosure is consistent 
with general policies bearing upon confidential- 
ity of the records.” Admittedly, Amherst could 
administer the fund with greater ease. This is 
not to say, however, that administration by a 
substituted trustee is either impossible or im- 
practicable. For examples of cases in which 
trusts for the benefit of college students were 
administered by trustees other than the particu- 
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lar college at which such students were attend- 
ing, see Harrold v. First National Bank of Fort 
Worth, 93 F.Supp. 882 (D.C.N.D. Texas 1950); 
Hoyt v. Bliss, 93 Conn. 344, 105 A. 699 (Sup.Ct. 
Err.1919); Sessions v. Skelton, 163 Ohio St. 409, 
127 N.E.2d 378 (Sup.Ct.1955); Speer v. Colbert, 
200 U.S. 130, 26 S.Ct. 201, 50 L.Ed. 403, 413 
(1906); Barnard v. Adams, 58 F. 313 (C.C.N.D. 
Iowa 1893); Field v. Drew Theological Semi- 
nary, 41 F. 371 (C.C.D.Del. 1890). That scholar- 
ship grants and loans can be _ efficiently 
administered by trustees other than educational 
institutions is evidenced by the some 825 pages of 
descriptive matter contained in Feingold, Scholar- 
ships, Fellowships and Loans (1955), which 
catalogues such grants and loans from funds ad- 
ministered by other than academic trustees. 

I would therefore reverse and remand with 
directions to the trial court to appoint a substi- 
tuted trustee to administer the trust under the 
exact terms of the will. 





CIVIL RIGHTS 


Immunity—Federal Statutes 





Willie SMITH v. Charles S. DOUGHERTY, et al. 
United States Court of Appeals, Seventh Circuit, February 16, 1961, 286 F.2d 777. 


SUMMARY: Two individuals filed an action under federal civil rights statutes in federal court, 
secking $650,000 damages from a criminal court judge, a state’s attorney and two assist- 
ants, the sheriff, and two Chicago police officers. The complaint charged that defendants, act- 
ing in their official capacities, had deprived plaintiffs of their constitutional and civil rights 
in connection with an allegedly unconstitutional extradition to the state of Michigan to stand 
trial there on a robbery charge. The district court dismissed the complaint for failure to 
state a claim upon which relief might be granted. On appeal, the Court of Appeals for the 
Seventh Circuit affirmed, holding that the judge and the prosecuting attorneys are immune 
from civil liability for acts in the exercise of judicial functions; and that no action under the 
civil rights statutes lay against the sheriff as no purposeful and systematic discrimination 
against a class of persons of which plaintiffs were members had been shown. The court em- 


phasized that the federal civil rights statutes were not enacted to discipline local law enforce- 
ment officials. 
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CIVIL RIGHTS 


Scope—Federal Statutes 
H. D. BUTLER vy. O. B. ELLIS, Director, Texas Department of Corrections. 


United States District Court, Southern District, Texas, Houston Division, March 10, 1961, Civil Action 
ees FF Supp. 


SUMMARY: A prisoner in a Texas state penal institution forwarded to a federal district court 
a complaint whereby he purported to sue, under federal civil rights statutes, the director of 
the state department of corrections. Damages of $50,000 were sought. Plaintiff alleged that 
he has leg and hip ailments which prison doctors had not been successful in treating; that 
orthopedic specialists at a Galveston hospital had examined him and had related by letters to 
prison doctors their findings and recommendation that he be hospitalized in Galveston for 
corrective surgery; that though the prison medical department had requested defendant to 
submit the correspondence to the board of pardons and paroles so that an emergency medi- 
cal reprieve could be obtained for plaintiff, defendant had withheld the letters; that such 
conduct by defendant is a willful refusal to allow plaintiff to obtain needed medical care and 
surgery and, in effect, equivalent to an unauthorized sentence compelling him to spend the 
remainder of his life in bed or to death as a result; and that defendant’s failure to present 
the doctors’ reports to the board violates the civil rights statutes. The court recognized federal 
decisions holding that a cause of action is stated under these statutes by a deliberate refusal 
by prison officials to furnish medical care to convicts, and other federal decisions holding that 
matters of internal prison discipline concerning food, solitary confinement, and the like 
are not to be interfered with by federal courts. It was held that plaintiff stated a cause of 
action, defendant’s refusal to present the papers to the board being not merely an internal 
discipline matter. Although plaintiff had not been completely denied medical treatment at 
the prison, the court pointed out that allegedly he had been denied essential surgery since 
corrective orthopedic surgery was not made available to him at the prison. The court there- 
fore granted plaintiff’s motion to proceed in forma pauperis and directed the clerk to file his 
complaint. 





CIVIL RIGHTS 
Police Brutality—Federal Statutes 


Webster HARDWICK, Jr. v. Bernard HURLEY, et al. 
United States Court of Appeals, Seventh Circuit, May 2, 1961, 289 F.2d 529. 


SUMMARY: An individual brought an action in federal district court under the civil rights 
acts against Chicago police officers to recover damages for personal injuries caused by alleged 
beatings inflicted during an arrest. Plaintiff had been arrested while driving under the in- 
fluence of alcohol and later refused to take a drunkometer test when the police ordered him 
to do so. Plaintiff alleged that the officers then beat him severely with the intent of punishing 
him for his refusal to incriminate himself by taking the test. The district court dismissed 
the complaint for failure to state a claim under the civil rights acts. The Seventh Circuit 
Court of Appeals reversed and remanded with directions to hold a trial on the merits. The 
court held that, since plaintiff had alleged that the beatings violated his Fourteenth Amend- 
ment due process right to refuse to incriminate himself, the complaint stated a cause of action 
under the Supreme Court’s decision in Monroe v. Pape, 6 Race Rel. L. Rep. 16 (1961). 
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CIVIL RIGHTS 


Survival of Action—Federal Statutes 


Mrs. Mary Ellen PRITCHARD v. Eugene G, SMITH, Chief of Police, City of Little Rock, 
Arkansas. 


United States Court of Appeals, Eighth Circuit, April 26, 1961, 289 F.2d 153. 


SUMMARY: An individual brought an action in federal district court under section 1983 of 
the federal civil rights statutes against the Little Rock, Arkansas, chief of police for damages 
to her person due to alleged beatings inflicted during an arrest. Defendant police chief died 
before trial, and his administrator moved to dismiss, arguing that the action could not survive 
defendant’s death. The district court dismissed the suit, holding that federal law governed 
the survival of the action, and that the federal rule was that actions involving personal wrongs 
abate upon the defendant’s death. [See companion case, Lauderdale v. Smith, 5 Race Rel. L. 
Rep. 1100 (1960) ]. Plaintiff appealed to the Eighth Circuit Court of Appeals, urging that the 
action be revived and the administrator be substituted as defendant, Although agreeing that 
federal law controls, the court of appeals ruled that since no federal statute deals with the 
survival of such an action, section 1988 of the civil rights statutes applies so as to authorize 
resort to state law where it is not inconsistent with federal law. Finding that Arkansas law 
provides for the survival of actions for wrongs to the person after the defendant’s death, the 
court reversed the judgment below and remanded with directions to reinstate the case. 





CIVIL RIGHTS 


Trial Procedure—Federal 


On March 7, 1961, the United States District Court for the Middle District of Alabama pro- 
mulgated Local Rule No. 1 for the handling of civil rights cases in that court. It requires that 
each litigant in such cases must be represented by at least one local counsel who is regularly 
admitted to practice before the court, and who is personally aware of the various social and 
legal problems involved. The local counsel is required to be present and participate actively in 
all stages and phases of the litigation, specifically including enforcement proceedings. 





The United States District Court for the 
Middle District of Alabama, being aware not 
only of the legal but of the social problems in- 
volved in the cases filed and prosecuted in this 
Court that have as their basis the alleged viola- 
tions of civil and constitutional rights, is of the 
opinion that it is not in the public interest nor 
in the Court’s interest for the Court to continue 
to permit litigants to employ or ultilize counsel 
in this field of litigation when all parties are not 
actively represented by counsel that reside in 
this district, as has been the practice heretofore 
followed in some instances. This Court is of the 
further opinion that such a practice does not 
make for the proper and efficient administration 
of justice and tends to make this Court’s burden 


in this type of litigation more difficult in that 
assistance to the Court is not immediately and 
readily available from counsel actively partici- 
pating in and fully cognizant of all aspects of 
said cases. 

In consideration of the above, this Court, as 
authorized by law, hereby promulgates, adopts 
and ORDERS the following rule: 

In all proceedings filed in this Court wherein 
there is an allegation or allegations that a citizen 
of the United States is being deprived of civil 


- and/or constitutional rights guaranteed by the 


Constitution and/or laws of the United States, 
each litigant must have at least one legal repre- 
sentative of record who permanently resides in 
this district and is regularly admitted to practice 
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before this Court, and who during all phases of 
the litigation should be personally aware of the 
various social and/or legal problems involved 
and will be fully informed as to all aspects of 
the litigation, and who has authority to speak 
for his client and will be readily available to the 
Court for assistance, counsel and advice. Said 
local counsel in all such cases, including the 
United States Attorney for the Middle District 
of Alabama when said litigation concerns actions 
by or against the United States, shall appear and 
actively participate during all stages and phases 
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of said litigation, including any proceedings 
deemed necessary by the Court to enforce its 
orders, degrees and judgments. 

The Clerk of this Court shall file the original 
of this local rule with the other rules and gen- 
eral orders of this Court and shall forward a 
certified copy of the same to the United States 
Attorney for this district and to the Assistant 
Attorney General, Civil Rights Division, United 
States Department of Justice, Washington, D. C. 

Frank M. Johnson, Jr. 
United States District Judge 








CONSTITUTIONAL LAW 
Religious Freedom, Access to Courts—California 
In re FERGUSON, et al., on Habeas Corpus. 


Supreme Court of California In Bank, April 24, 1961, 361 P.2d 417, 12 Cal. Rptr. 753. 


SUMMARY: Ten inmates of a California state prison, members of the “Muslim Religious 
Group”, filed in the state supreme court a petition for a writ of habeas corpus, seeking to 
be freed from restrictions placed on their religious activities while in prison and on their 
right to communicate with their attorney. An order to show cause issued, and counsel was 
appointed to represent petitioners. According to the court’s findings, petitioners believe in 
the “solidarity and supremacy of the dark-skinned races, that integration of white and dark 
races is impossible since contrary to the laws of God and nature”, and that they should not 
submit to the authority of prison officials because they should kneel to no one but their 
“own God.” It was found that since 1958 the state Department of Corrections had refused 
to accord the privileges of a religious group or sect to the Muslims in prison, and, accord- 
ingly, petitioners were not allowed a place of worship, their meetings were broken up, they 
were not allowed to discuss their doctrines, a major portion of their literature had been 
confiscated, and their religious leaders were not allowed to visit them in prison. The court 
held that petitioners’ rights to religious freedom under the state constitution had not been 
denied, because the legislature had properly delegated to administrative officials the power to 
regulate penal institutions, and the regulations restricting Muslim religious activity were 
reasonable, in view of the threat these prisoners posed to the maintenance of order in the 
crowded prison environment. Further, the court held that the restrictions upon petitioners 
did not amount to such extreme mistreatment as to warrant the application of federal con- 
stitutional doctrines in interference with rules reasonably necessary to the orderly conduct 
of the state prison. The physical force applied to petitioners and their segregation to an old 
part of the prison was found to have been prompted by the necessities of prison discipline 
rather than having been visited on them because of their status as Muslims. However, the 
court ruled that the conduct of prison officials in refusing to deliver to an attorney addressee 
petitioners’ correspondence relative to legal representation in the instant proceedings was an 
abuse of discretion in that communication seeking legal assistance is an important part of a 
prisoner’s right to prompt and timely access to the courts; but since counsel had been ap- 


pointed for petitioners and communication to him had not been unduly restrained, the court 
held the latter question was moot. 
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WHITE, Justice. 


This is a petition in propria persona for a writ 
of habeas corpus by Jesse L. Ferguson and nine 
other inmates confined in Folsom State Prison 
pursuant to judgments, the validity of which are 
not herein questioned. The petition principally 
seeks the removal of restrictions placed upon pe- 
titioners’ claimed religious activities in prison, 
and the right to communicate with an attorney 
concerning alleged illegal restraints by the prison 
officials, unrelated to the judgments of incarcera- 
tion. Our order to show cause issued, and counsel 
was appointed to represent petitioners before this 
court. 

According to their allegations, petitioners are 
members of the Muslim Religious Group. They 
believe in the solidarity and supremacy of the 
dark-skinned races, and that integration of white 
and dark races is impossible since contrary to the 
laws of God and nature. They appear to be 
strongly convinced of the truth of their form of 
what they characterize as a religious belief and 
in its superiority over other religions. Concern- 
ing their relationship to the prison officials, peti- 
tioners state that “It is a maxim Dogma and 
order of our God that we kneel to no one except 
him. Because we as a religious group do not 
kneel before some one [who] does not believe in 
our God.” 


The general policy of the Department of 
Corrections is to encourage religious activities 
by inmates. Sometime prior to February 1958, 
the Director of Corrections considered the ques- 
tion of whether the Muslims should be classified 
as a religious group. It was determined that 
they were not entitled to be accorded the privi- 
leges of a religious group or sect at that time. 
Such is the present policy of the Department of 
Corrections toward Muslims, and this policy 
was approved by the State Advisory Committee 
on Institutional Religion in January 1961. Other 
religious groups are allowed to pursue religious 
activities. but the Muslims are not allowed to 
engage in their claimed religious practices. 

There appears to be considerable friction be- 
tween the prison officials and the Muslim in- 
mates as individuals and as a group. On August 
16, 1960, two prison officials found it necessary 
to search two Muslim inmates for contraband. 
The officials were soon surrounded by approxi- 
mately 20 of the Muslim group, who manifested 
much hostility and a desire to protect their two 
“Brothers” from interference by the prison of- 
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ficials. A number of the Muslims who had 
gathered were ordered to report to the Captain’s 
office where they were questioned. According to 
the report of a prison official, “All of those 
questioned looked down their noses at those 
present as if we were a very small piece of 
refuse.” At the close of the interview, petitioner 
Mitchell refused to leave and as an officer at- 
tempted to remove him, Mitchell told him “to 
get his ‘stinking hands’ off him as no white devil 
was allowed to put his hands on a Muslim.” 
Mitchell was forced to the floor so he could be 
handcuffed and removed from the office. Peti- 
tioner Johnson thereafter lunged at one of the 
officers, and he was also forcibly subdued and 
removed from the Captain’s office. 


On August 21, 1960, petitioner Ferguson at- 
tempted to contact a Los Angeles attorney con- 
cerning alleged violations of the rights of the 
Muslim inmates while in Folsom prison, but it 
appears that the letter was not allowed to be 
transmitted to the attorney. Ferguson again 
sought help on August 28, 1960 by writing to 
his mother, with directions to take the letter to 
a specified address. The letter to his mother was 
also confiscated, and Ferguson was punished 
for abuse of the mail privilege. In the opinion 
of the prison officials the letter to his mother 
contained derogatory remarks about the prison 
officials. Ferguson stated in the letter to his 
mother that the prison officials had advised him 
that his letter to the attorney “Is being returned 
in your central file, and he is [not] an approved 
correspondent of yours and you will not be 
permitted to write to him. The charges you state 
in your letter are also untrue and we will not 
permit you to make such statements, criticizing 
officials of this institution.” Ferguson continued: 
“Now mother what this man forgot, was that 
this letter I wrote to Mr. Berry. It was legal and 
he is a lawyer. And I have the right by law to 
write to a lawyer when it is about law.” 

It is alleged that in October 1960 and on three 
subsequent occasions, petitioner Hayes attempted 
to purchase the “Muslim Bible,” the “Holy 
Qur'an.” He was advised that the book had been 
disapproved by the associate warden, and he 
was told to refrain from persisting in his efforts 
to obtain a book that could not be approved. It 


‘also appears that a major portion of the Muslim 


religious literature has been confiscated by prison 
authorities. Specifically, it appears that on Oc- 
tober 10, 1960, petitioner Ferguson’s Muslim re- 
ligious scrapbook was confiscated by the prison 
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officials when it was found in the possession of 
inmate Jones. Jones, who is not a petitioner, 
would not disclose the ownership of the scrap- 
book, and it was subsequently destroyed as 
contraband. In his report of the incident the 
correctional officer stated that “This book con- 
sisted of the usual ‘Muslim’ trash, advocating 
hatred of the white race, superiority of the black 
man, * * °.” 

On November 1, 1960, petitioner Ferguson re- 
fused to obey an order given by a prison of- 
ficial. He then grabbed the official by the wrist 
and necktie, and subsequently he became abu- 
sive and belligerent toward other officers in 
refusing to submit to a routine search of his 
person. It was necessary to physically subdue 
him in order to accomplish the search, 

Penal Code, section 1473 provides that “Every 
person unlawfully imprisoned or restrained of 
his liberty, under any pretense whatever may 
prosecute a writ of habeas corpus, to inquire into 
the cause of such imprisonment or restraint.” 
Penal Code, section 1484 provides that “The 
party brought before the Court or Judge, on the 
return of the writ, may ° * * allege any fact to 
show either that his imprisonment or detention 
is unlawful, or that he is entitled to his dis- 
charge.” And section 1485 of the Penal Code 
provides that “If no legal cause is shown for 
such imprisonment or restraint, or for the con- 
tinuation thereof, such Court or Judge must 
discharge such party from the custody or re- 
straint under which he is held.” Concerning 
Penal Code, section 1473, the court stated in In 
re Rider, 50 Cal.App. 797, 801, 195 P. 965, 966, 
that “We think that a person may be said to be 
unlawfully ‘restrained of his liberty,’ so as to 
be entitled to the writ of habeas corpus, when, 
though [lawfully] in custody, he is deprived of 
some right to which, even in his confinement, he 
is lawfully entitled under the Constitution or 
laws of this state or the United States, the de- 
privation whereof serves to make his imprison- 
ment more onerous than the law allows, or cur- 
tails, to a greater extent than the law permits 
even in his confinement, his freedom to go 
when and where he likes.” We stated in In re 
Chessman, 44 Cal.2d 1, 9, 279 P.2d 24, 29, that 
“The writ of habeas corpus has been allowed to 
one lawfully in custody as a means of enforcing 
rights to which, in his confinement, he is en- 
titled.” It thus appears that a writ of habeas 
corpus may be sought to inquire into alleged 
illegal restraints upon a prisoner’s activities 
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which are not related to the validity of the 
judgment or judgments of incarceration, but 
which relate “solely to a matter of prison ad- 
ministration.” In re Chessman, supra, 44 Cal.2d 
1, 3-4, 5-6, 9, 279 P.2d 24, 26. 

Petitioners contend that their rights to re- 
ligious freedom under the Fourteenth Amend- 
ment of the United States Constitution, and that 
their rights to “The free exercise and enjoyment 
of religious profession and worship, without dis- 
crimination or preference, * * * ” under article 
I, section 4, of the California Constitution, have 
been denied by the prison officials. They allege 
that they are not allowed a place to worship, 
that their religious meetings are broken up, 
often by force, that they are not allowed to 
discuss their religious doctrines, that they are not 
allowed to possess an adequate amount of their 
religious literature, and that their religious lead- 
ers are not allowed to visit them in prison. They 
allege that Protestant, Catholic, Jewish and Chris- 
tian Scientist groups are allowed the above enu- 
merated privileges. Petitioners seek to be per- 
mitted religious privileges equal to those al- 
lowed to the other prison religious groups, or 
that religious privileges be denied to all prison 
religious groups of whatever faith, or, that they 
be discharged from prison so they may pursue 
the beliefs and practices of their Muslim faith. 

Respondent admits that the above restric- 
tions have been enforced only against the peti- 
tioners and other Muslim inmates, but claims 
that the discriminatory treatment is justified be- 
cause: “In the petitioners’ case, the Director de- 
termined that the principles petitioners allegedly 
espoused were in direct conflict with the health, 
safety, welfare and morals of the prison. * * * 
Petitioners, by their acts in rejecting the au- 
thority of members of the white race, displaying 
verbally and physically their hostility to the 
prison staff, interfering in the disciplinary pro- 
ceedings of other inmates and the alleged doc- 
trines advocated, present a problem in prison 
discipline and management.” 

Freedom of religion is protected as a funda- 
mental right by provisions in the California and 
United States Constitutions. U.S. Const. Amends. 
XIV, I; Cal. Const. art. I, sec. 4. But whatever 
may be the guarantees of general religious free- 
dom afforded by article I, section 4 of the 
California Constitution, it is expressly provided 
in article X, section 7 of that document that 
“Notwithstanding anything contained elsewhere 
in this Constitution, the Legislature may provide 
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for the establishment, government, charge and 
superintendence of all institutions for all per- 
sons convicted of felonies. For this purpose, the 
Legislature may delegate the government, charge 
and superintendence of such institutions to any 
public governmental agency, or * * * officers, 
* * © Any of such * * ® officers * * * shall have 
such powers, perform such duties and exercise 
such functions in respect to other reformatory 
or penal matters, as the Legislature may pre- 
scribe.” (Emphasis added.) It is manifest that 
petitioners are not protected by the guarantees 
of religious freedom set forth in article I, sec- 
tion 4 of the California Constitution, since they 
are incarcerated in an institution for “persons 
convicted of felonies,” and subject to the above 
exception of article X, section 7. Nor does it 
appear that petitioners may rely on federal con- 
stitutional guarantees since, of necessity, inmates 
of state prisons may not be allowed to assert the 
usual federal constitutional rights guaranteed to 
non-incarcerated citizens. United States ex rel. 
Morris v. Radio Station WENR, 7 Cir., 209 F.2d 
105, 107; see Siegel v. Ragen, 7 Cir., 180 F.2d 
785, 788; Nichols v. McGee, D.C., 169 F. Supp. 
721, 724-725; Curtis v. Jacques, D.C., 130 F.Supp. 
920, 921-923. Rather, the United States Supreme 
Court has recognized that: “Lawful incarceration 
brings about the necessary withdrawal or limita- 
tion of many privileges and rights, a retraction 
justified by the considerations underlying our 
penal system.” Price v. Johnston, 334 U.S. 266, 
285, 68 S.Ct. 1049, 1060, 92 L.Ed. 1356; see also, 
Tabor v. Hardwick, 5 Cir., 224 F.2d 526, 529. It 
has been indicated that in cases of extreme mis- 
treatment by prison officials, an inmate of a 
state prison may obtain relief on federal con- 
stitutional grounds. United States ex rel. Morris 
v. Radio Station WENR, supra, 7 Cir., 209 F.2d 
105, 107; Adams v. Ellis, 5 Cir., 197 F.2d 483, 
485. But in the instant circumstances, the refusal 
to allow these petitioners to pursue their re- 
quested religious activities does not appear to 
amount to such extreme mistreatment, so as to 
warrant the application of whatever federal con- 
stitutional guarantees which may exist for the 
protection of inmates in state prisons. Cf. United 
States ex rel. Wagner v. Ragen, 7 Cir., 213 F.2d 
294, 295: Nichols v. McGee, supra, D.C., 169 
F.Supp. 721, 724-725. We are, accordingly, re- 
luctant to apply federal constitutional doctrines 
to state prison rules reasonably necessary to the 
orderly conduct of the state institution. United 
States ex rel. Morris v. Radio Station WENR, 
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supra, 7 Cir., 209 F.2d 105, 107; United States 
ex rel. Vraniak y. Randolph, D.C., 161 F.Supp. 
553, 559-560. 

The California Legislature has implemented the 
constitutional prison control provisions of article 
X, section 7, by providing that the “management 
and control of the State prisons” is vested in the 
Office of the Director of Corrections. Pen. Code, 
sec. 5054. Further, Penal Code, section 5058 pro- 
vides that “The director may prescribe rules and 
regulations for the administration of the prisons 
and may change them at his pleasure.” It appears 
that the alleged discrimination against petitioners 
and the Muslim group respecting their religious 
activities has occurred pursuant to an order by 
the Director of Corrections. Notwithstanding the 
foregoing grant of authority, the orders, rules, or 
regulations prescribed by the Director of Correc- 
tions must be reasonable and not an abuse of 
his discretion. See In re Chessman, supra, 44 
Cal.2d 1, 9, 279 P.2d 24; Davis v. Superior Court, 
175 Cal. App.2d 8, 20, 345 P.2d 513. However, 
it is apparent that the Muslim beliefs in black 
supremacy, and their reluctance to yield to any 
authority exercised by “some one [who] does 
not believe in [their] God,” present a serious 
threat to the maintenance of order in a crowded 
prison environment. Even conceding the Muslims 
to be a religious group it cannot be said under 
the circumstances here presented that the Di- 
rector of Corrections has made an unreasonable 
determination in refusing to allow petitioners 
the opportunity to pursue their claimed religious 
activities while in prison. See Akamine v. 
Murphy, 108 Cal.App.2d 294, 296, 238 P.2d 606. 

Petitioners’ counsel contends that the instant 
determination by this court is “of necessity, a 
forerunner to determination of the broader ques- 
tion of whether the preachments of the ‘Black 
Muslims’ are such that their activities could be 
suppressed outside of prison.” It is further con- 
tended that if the Muslim beliefs are such as to 
justify prohibition of mere assembly within pris- 
on of the holders of those beliefs, then a cor- 
responding assembly outside of prison could be 
suppressed. But it is apparent, in view of the 
provisions of article X, section 7, of our Constitu- 
tion that the instant determination relates only 
to the Muslim Religious Group in prison. 

It was contended at oral argument herein that 
petitioners are only seeking freedom of religious 
belief, and not the freedom to effectuate their 
beliefs by action. Even as prisoners, petitioners 
have the absolute right to possess their Muslim 
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beliefs. Cf. Gospel Army v. City of Los Angeles, 
97 Cal.2d 232, 242, 163 P.2d 704; Ex parte 
Jentzsch, 112 Cal. 468, 471, 44 P. 803, 32 L.R.A. 
664. Nor may petitioners be punished for hold- 
ing their Muslim beliefs. Cf. Everson v. Board of 
Education, 330 U.S. 1, 15-16, 67 S.Ct. 504, 91 
L.Ed. 711. But assembling and discussing the in- 
flammatory Muslim doctrines in a prison situa- 
tion must be considered to be such action, even 
though “religious,” which may be reasonably 
regulated by the Director of Corrections. Cal. 
Const. art. X, sec. 7; Pen.Code, secs. 5054, 5058; 
cf. Cal.Const. art. I, sec. 4 which reads in part, 
[“but the liberty of conscience hereby secured 
shall not be so construed as to excuse acts of 
licentiousness, or justify practices inconsistent 
with the peace or safety of this State.”]. 

It has also been contended on petitioners’ be- 
half that numerous incidents wherein petitioners 
and other Muslims have been involved in viola- 
tions of prison rules have been directly caused 
by the prison officials’ refusal to accord the Mus- 
lims the status of a religious group, and that if 
the Muslims were accorded the same privileges 
as other religious groups in prison, the cause 
of the friction would be removed. While there 
may be merit in this contention, nevertheless, in 
light of the potentially serious dangers to the 
established prison society presented by the Mus- 
lim beliefs and actions, it cannot be said that the 
present, suppressive approach by the Director 
of Corrections is an abuse of his discretionary 
power to manage our prison system. What ad- 
justments should be made to alleviate the pres- 
ent situation would appear to be, at this time, 
a matter within his discretion (see Pen.Code, § 
5058; Akamine v. Murphy, supra, 108 Cal.App.2d 
294, 296, 238 P.2d 606. ) 

Petitioners contend that they have been sub- 
jected to physical force by prison officials solely 
because of their affiliation with the Muslim 
movement. They allege that force has been used 
(1) August 16, 1960, upon the person of peti- 
tioner Mitchell, “without just cause,” (2) Aug- 
ust 16, 1960, upon petitioner Johnson, “without 
just and proper cause,” and (3) November 1, 
1960, an assault upon petitioner Ferguson “with- 
out any just cause whatsoever.” Petitioners also 
allege that they have been segregated by the 
prison officials into an old and filthy part of 
Folsom prison. It is admitted in the return that 
physical force was used on each of the above 
occasions, but the respondent warden alleges 
that the physical force used on each occasion 
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was only that necessary to subdue one or an- 
other of the petitioners when he refused to obey 
proper orders and became violent. It is also ad- 
mitted that the petitioners were segregated, but 
only in the normal course of institutional pun- 
ishment for their violations of prison regulations. 

Prisoners may not be subjected to corporal 
punishment (Pen.Code, sec. 673) nor, as in- 
dicated, may petitioners be punished solely be- 
cause of their Muslim beliefs. But physical force 
may be used by prison officials where necessary 
to prevent a prisoner from doing bodily harm 
to a prison official. O’Brien v. Olson, 42 Cal. 
App.2d 449, 460, 109 P.2d 8. It appears that in 
each of the enumerated instances where physical 
force was used, one of the petitioners, because 
of a conflict involving his Muslim beliefs, be- 
came physically belligerent and aggressive to- 
ward a supervisory official. Since by their ag- 
gressiveness petitioners appear to have created 
a serious risk of physical harm to the prison 
officials who had charge of them, the use of 
physical force by the officials in each of the 
above enumerated instances was within the rule 
of O’Brien, supra, so that petitioners have not 
been subjected to physical force solely because 
of their Muslim beliefs. It also appears that the 
segregation of the Muslim petitioners was in the 
ordinary course of institutional discipline. See 
People v. Garmon, 177 Cal.App.2d 301, 303, 2 
Cal.Rptr. 60. Furthermore, this court must as- 
sume that the prison officials will treat the Mus- 
lim inmates as humanely as is possible, consider- 
ing the difficult administrative problems _pre- 
sented by the Muslim actions and practices. Code 
Civ.Proc. § 1963, subds. 1, 15, 33. 

Petitioner Ferguson requests specially that the 
prison officials be compelled to return his reli- 
gious scrapbook, which he loaned to inmate 
Jones from whom it was confiscated on October 
10, 1960. Since we have determined that the 
Muslim Religious Group is not entitled as of 
right to be allowed to practice their religious 
beliefs in prison, the “religious” scrapbook must 
be considered as any ordinary writing advocat- 
ing or encouraging prohibited conduct. Reason- 
able censorship of the printed matter which may 
be possessed by an inmate is necessary in pris- 
on administration (see Pen.Code, § 4570), and 
is not a denial of fundamental rights. People v. 
Ray, 181 Cal.App.2d 64, 69, 5 Cal.Rptr. 113; 
Morris v. Igoe, 7 Cir., 209 F.2d 108, 109; Adams 
v. Ellis, supra, 5 Cir., 197 F.2d 483, 485. In 


view of the inflammatory nature of the material 
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which petitioner Ferguson’s scrapbook appears 
to have contained, it cannot be said that the 
confiscation of the scrapbook by the prison 
authorities was unreasonable. See Davis v. Su- 
perior Court, supra, 175 Cal.App.2d 8, 20, 345 
P.2d 513. 

Petitioners particularly urge that the prison 
authorities be specifically ordered and directed 
to allow the former to purchase their bible, the 
Holy Koran. But, as we shall see, it does not ap- 
pear that they seek the standard Mohammedan 
scriptures. 

As heretofore pointed out, reasonable censor- 
ship of the printed matter which may be in the 
possession of an inmate is necessary in prison 
regulation and does not impinge upon funda- 
mental rights. Also, we have heretofore set forth 
the broad delegation of power by our Constitu- 
tion and statutes which provide that the “man- 
agement and control of the State prisons” is 
committed to the office of the Director of Cor- 
rections (Pen.Code, § 5054), and the director 
may not only formulate rules and regulations for 
the administration of prisons, but, at his pleasure, 
he may change them. Pen.Code, § 5058. Cer- 
tainly it cannot be said that the prison officials 
would be acting arbitrarily or unreasonably in 
withholding a version of any bible or other litera- 
ture adapted by the Muslim Religious Group to 
support their doctrines of the supremacy of the 
black race_and segregation from the white race. 
To so hold would be to compel the prison offi- 
cials to permit inmates to purchase and dissemi- 
nate in the prison literature advocating and 
encouraging the very conduct which the prison 
authorities may lawfully suppress. 

In the case now engaging our attention, the 
record does not establish that petitioners seek to 
be permitted to purchase the orthodox Holy 
Koran, recognized as the scriptures of the 
Mohammedans and containing the professed 
revelations to Mohammed, and which is the basis 
for the religious, social, civil, commercial, mili- 
tary and legal regulations of the Mohammedan 
world. Nor does it appear that in the requests 
to the prison officials for permission to purchase 
their bible, petitioners made it clear to those 
officials that they were seeking to purchase the 
orthodox Holy Koran, rather than some version 
adapted to their “Black Muslim” doctrines. 
Manifestly then, respondent prison authorities 
cannot be herein directed to comply with 
petitioners’ request to purchase their sacred 
book when it has not been established that a 
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proper application has been made to the prison 
authorities thereby enabling them to exercise 
their discretionary power to manage the prison 
system. Pen.Code, §§ 5054, 5058. 

Petitioner Ferguson contends that he has an 
absolute right to contact a member of the Bar 
on proper legal business, and that by withhold- 
ing his communication to the attorney of August 
21, 1960, the prison officials in effect held him 
incommunicado as to any effective vindication of 
his legal rights. Apparently Ferguson was then 
attempting to secure counsel to represent him 
and his fellow Muslims in the prosecution of the 
instant matter. Respondent does not deny that 
the foregoing letter to the attorney was not al- 
lowed to be delivered, but it is contended that 
“the sending and receiving of correspondence 
within the prison is a privilege and not a right; 
* * * that inmates may write to * * * attor- 
neys, provided each letter is of proper character 
and length; that a violation of the rules regard- 
ing mail privilege may cause curtailment or 
suspension of this privilege; * * *.” It was fur- 
ther urged by respondent at the oral argument 
that as a prisoner, petitioner Ferguson is gen- 
erally permitted to contact or procure an attor- 
ney by use of the mails, but that no prisoner is 
allowed to set forth in such a letter to an 
attorney anything derogatory or critical of the 
prison authorities. It appears that at this time 
petitioners, including Ferguson, have communi- 
cated with, and had the benefit of appointed 
counsel through action of this court. Respondent 
now asserts the right to refuse to permit any of 
the petitioners, as prisoners, to procure by mail 
counsel of his own choosing if the letter to the 
attorney contains matter which is derogatory of 
the prison authorities. 

Even though incarceration in a state prison 
brings about the loss of numerous legal rights 
(Pen.Code, §§ 2600, 2601), and the necessary 
curtailment of freedoms because of incarceration 
(Davis v. Superior Court, supra, 175 Cal.App.2d 
8, 20, 345 P.2d 513), a prisoner remains “under 
the protection of the law.” Pen.Code, § 2650. He 
may not be subjected to “cruel, corporal or un- 
usual punishment” (Pen.Code, § 673; O’Brien v. 
Olson, supra, 42 Cal.App.2d 449, 460, 109 P.2d 
8), “and any injury to his person, not authorized 
hy law, is punishable in the same manner as if 
he were not convicted or sentenced.” Pen.Code, § 
2650. Also, the money and valuables which a 
prisoner brings into prison must be accounted for 
upon his discharge. Pen.Code, § 2085. Further- 
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more, a prisoner has a right not to be treated 
unreasonably considering the circumstances. 
Akamine v. Murphy, supra, 108 Cal.App.2d 294, 
296, 238 P.2d 606; see People v. Garmon, supra, 
177 Cal.App.2d 301, 303, 2 Cal.Rptr. 60; Davis v. 
Superior Court, supra, 175 Cal.App.2d 8, 19-20, 
345 P.2d 513. 

We stated in In re Chessman, supra, 44 Cal.2d 
1, 10, 279 P.2d 24, 29, that “prisoners have the 
right to prompt and timely access to the mails 
for the purpose of transmitting to the courts 
statements of facts which attempt to show any 
ground for relief, ° ° °” and it has been held, 
as hereinbefore indicated, that a person who is 
lawfully incarcerated may prosecute a writ of 
habeas corpus to inquire into a matter which 
“relates solely to a matter of prison administra- 
tion.” In re Chessman, supra, 44 Cal.2d 1, 3-4, 
5-6, 9, 279, P.2d 24, 26. It would thus appear 
only right and just that a prisoner has 
a right to prompt and timely access by 
mail to the courts (In re Chessman, supra, 44 
Cal.2d 1, 10, 279 P.2d 24; Warfield v. Raymond, 
195 Md. 711, 713, 71 A.2d 870, 871; see Ex parte 
Hull, 312 U.S. 546, 548-549, 61 S.Ct. 640, 85 
L.Ed. 1034; Spires v. Dowd, 7 Cir., 271 F.2d 
659, 661; Haines v. Castle, 7 Cir. 226 F.2d 591, 
593) though as stated in In re Chessman, supra, 
44 Cal.2d 1, 10, 279 P.2d 24, 29, “it would be 
manifestly impossible to allow prisoners ‘im- 
mediate access by mail to the courts * * * at 
all times.” 

It has been held that the right of prison offi- 
cials to inspect communications between pris- 
oners and their attorneys “should not be used 
unnecessarily to delay communications to attor- 
neys or the courts since such delay could amount 
to an effective denial of a prisoner’s right to 
access to the courts.” Bailleaux v. Holmes, D.C., 
177 F.Supp. 361, 364. It has also been recently 
stated that “Of course an absolute isolation of 
those incarcerated in a penal institution by a ban 
on communication by them with the outside 
population would constitute an unreasonable ex- 
ercise of that power [censorship].” Davis v. Su- 
perior Court, supra, 175 Cal.App.2d 8, 20, 345 
P.2d 513, 521. Further, it is manifest that the 
right of a prisoner to petition a court for redress 
of alleged illegal restraints on his liberty is un- 
reasonably eroded if the prison authorities may 
be allowed to deny a prisoner the opportunity of 
procuring counsel, so that his petition for writ of 
habeas corpus or other mode of redress always 
must be presented in propria persona. It must 
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also be conceded that when a prisoner is writ- 
ing to an attorney in an attempt to secure legal 
representation, he must be allowed to set forth 
factual matters even though derogatory or criti- 
cal of the prison authorities, since he must per- 
suade the attorney receiving the letter that the 
writer's rights as a prisoner truly have been 
violated, so as to interest that attorney in the 
prisoner's alleged case against the prison author- 
ities. Therefore, it is an abuse of discretion for 
prison regulations to be utilized so as to deny 
an inmate the opportunity to procure with rea- 
sonable promptness, or to communicate with in 
a reasonably prompt manner, a member of the 
Bar on matters pertaining to alleged violations 
of the prisoner’s legal rights allegedly suffered 
as a direct result of incarceration, even though 
the letter to the attorney may be critical of the 
prison authorities. (Cf. In re Chessman, supra, 
44 Cal.2d 1, 3-4, 9-10, 279 P.2d 24; People v. 
Howard, 166 Cal.App.2d 638, 642-643, 334 
P.2d 105 [Prison rules cannot be used to impair 
an inmate’s right to appeal]; In re Robinson, 112 
Cal.App.2d 626, 629-630, 246 P.2d 982 [ Absolute 
right of inmate to file document with a court 
relating to judgment of conviction]; In re Rider, 
supra, 50 Cal.App. 797, 801-802, 195 P.965 [Su- 
perintendent of institution of incarceration may 
not deny inmate right to privately consult with 
counsel]. ) 

While the question of the right to engage 
counsel for the purpose of this proceeding now 
appears to be moot in that counsel has been 
appointed and presumably communication to 
him has not been unduly restrained, this is 
not to say that these petitioners may henceforth 
be restrained from communicating, by letter or 
otherwise, to prospective counsel written in good 
faith concerning claimed infringements on their 
legal rights, such as they are. 

In view of the foregoing, the petitioners are 


1. The instant holding is not contrary to In re Chess- 
man, supra, 44 Cal.2d 1, 9, where it was held that a 
prisoner has no right to be visited by an attorney 
who is not his attorney of record. The object of 
Petitioner Ferguson’s communication was to secure 
the services of an attorney. Nor is the instant hold- 
ing contrary to Chessman, supra, 44 Cal.2d at page 
10, 279 P.2d 24, where it was held that a prisoner 
has no enforceable right to engage in legal research. 
The latter holding in Chessman was supported by a 
reference to Penal Code, sections 2600, 2601, and 
2602, which sections deprive persons sentenced to a 
state prison of their civil rights. It is manifest that 
Penal Code, sections 673, 2650, 2085, and 1473, all 
of which sections provide legal rights to a prisoner, are 
exceptions to the general rules of sections 2600, 2601, 
and 2602, supra. 
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not now entitled to relief in any respect com- 
plained of in the petition. Accordingly, the order 
to show cause is discharged, and the petition 
for the writ is denied. 
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GIBSON, C. J., and TRAYNOR, SCHAUER, 
McCOMB, PETERS and DOOLING, JJ., con- 
cur. 





CRIMINAL LAW 
Breach of Peace—Mississippi 


STATE v. FARMER 


Municipal Court of the City of Jackson, Mississippi, May 26, 1961. 


[See 6 Race Rel. L. Rep. 544, infra]. 





CRIMINAL LAW 
Extradition—New York 


PEOPLE of the State of New York on the relation of Walter M. CAVERS, Relator, v. Ran- 
dolph B, GRASHEIM, Deputy Warden, etc., Respondent. 


New York Supreme Court, Special Term, Queens County, Part II, April 19, 1961, 214 N.Y.S.2d 936. 


SUMMARY: A South Carolina Negro sought to sustain a writ of habeas corpus granted by the 
county court of Queens County, New York, to prevent his extradition to South Carolina. Relator 
had been convicted of reckless homicide in South Carolina, the conviction was affirmed by 
that state’s supreme court, and certiorari denied by the United States Supreme Court. During 
the appeals, relator had posted bond and gone to New York. When he did not return to South 
Carolina, that state sought extradition, but relator obtained a writ of habeas corpus, In the New 
York Supreme Court he argued that the South Carolina conviction was improper and that 
he had been discriminated against in that trial because of his race. The New York court dis- 
missed the writ of habeas corpus, holding that when the formal requisites of extradition upon 
a conviction had been met, the courts of New York could not consider the factual unfairness 





of the conviction. Excerpts from tke opinion are printed below. 


J. IRWIN SHAPIRO, Justice. 


The State of South Carolina seeks to extra- 
dite the relator. He has obtained a writ of 
habeas corpus and the issues arising upon the 
return of that writ are here for determination. 

The relator, a minister, formerly resided in 
Charlotte, North Carolina and pastored a church 
in York, South Carolina for more than 25 years. 

Prior to March 18, 1958, he had led an exem- 
plary life, had never been convicted of a crime, 
and had been active as an integrationist and in 
other causes on behalf of the National Associa- 
tion for the Advancement of Colored People. 


On March 18, 1958, the relator was operating 
an automobile in the City of York, State of South 
Carolina and while doing so it collided at an 
intersection with an automobile being driven 
by one William S. Dickson, a white resident of 
York, South Carolina. Mr. Dickson, a man 80 
years old was instantly killed. 

The relator was arrested and thereafter tried 
upon an indictment charging him with murder 
and reckless homicide. 

Petitioner was found guilty of “reckless homi- 
cide” and was sentenced to serve three years in 
the South Carolina penitentiary. 

The relator appealed to the South Carolina 
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Supreme Court where he contended, by an as- 
signment of error, that “the testimony concern- 
ing speed of his automobile violated the South 
Carolina rule concerning such evidence since 
none of the witnesses identified the Relator as 
the driver of the car which they claimed they 
had seen and none of them identified the car 
as the one involved in the accident.” 

These and other contentions of the relator 
were rejected by the South Carolina Supreme 
Court as being without merit. As a consequence 
his conviction was affirmed. State v. Cavers, 
114 S.E.2d 401. 

Upon a petition for a rehearing, relator con- 
tended that the receipt of evidence contrary to 
the State Supreme Court's rule violated the rela- 
tor's right of due process of law, protected by 
the Fourteenth Amendment to the United States 
Constitution. 

The petition for rehearing was denied by the 
South Carolina Supreme Court on May 21, 1960. 

The relator thereupon made application for 
a stay of sentence and a stay of remittitur, in 
order to apply for a Writ of Certiorari to the 
Supreme Court of the United States. 

On or about the 4th day of December 1958 
and at the time the relator served his notice of 
appeal, from the judgment of conviction, to the 
South Carolina Supreme Court, he was required 
to and did post an appearance bond in the 
amount of $5,000. One Harvey Maners was the 
surety on the bond. 

At the time the South Carolina Supreme 
Court denied the relator’s application for a re- 
hearing in May of 1960, the relator was in the 
State of New York attending a church con- 
vention. He has since then failed to present 
himself to the appropriate South Carolina au- 
thorities to begin serving the sentence imposed 
upon him, but has elected to remain in this 
State. 

A petition for a Writ of Certiorari to the 
United States Supreme Court was filed with that 
Court on August 22, 1960. It was denied on 
November 7, 1960. Cavers v. State of South 
Carolina, 364 U.S. 886, 81 S.Ct. 176, 5 L.Ed.2d 
106. 

The relator was arrested in this State at the 
‘request of the South Carolina authorities on 
January 11, 1961, eight months after the South 
Carolina Supreme Court had affirmed his con- 
viction and approximately two months after the 
United States Supreme Court had denied his 
petition for a Writ of Certiorari. 
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The relator appeared in the Magistrates’ 
Court of the City of New York on January 12, 
1961, at which time the case was adjourned to 
the next day and at that time was further ad- 
journed to February 3, 1961. 

On February 3, 1961, the Magistrate trans- 
ferred the matter to the County Court of Queens 
County, where the relator was advised of his 
right to return voluntarily to the State of South 
Carolina or to apply for a writ of habeas corpus. 
He thereupon sued out the writ which initiated 
this proceeding. 

In. the Magistrates’ Court there were present 
not only the relator and his attorney but a 
Sheriff from South Carolina and his deputy. In 
the “Sheriff's Party” was Harvey Maners, the 
surety on relator’s appearance bond. The “Sher- 
iffs Party” followed the relator to the Queens 
County Court House where the relator appeared 
pursuant to the direction of the Magistrates’ 
Court. The hearing in the County Court was 
thereupon adjourned. 

Upon leaving the court room, the relator and 
his counsel conferred with Harvey Maners, at 
which time the relator was informed by Maners 
in the presence of counsel that if the relator 
(Cavers) could raise $5,000 to exonerate the 
bond, that the entire matter would be dropped. 
He also allegedly said that it was he, Maners, 
who was interested in the relator’s return to the 
State of South Carolina and not the State itself. 
A tentative agreement was worked out and the 
parties dispersed. Apparently, by reason of cer- 
tain incidents which thereafter occurred and 
which are not germane to this proceeding, noth- 
ing further was done in connection with the pro- 
posed agreement. 

The relator now seeks to sustain the Writ of 
Habeas Corpus obtained by him contending: 


“(1) No crime was in fact committed in 
the State of South Carolina. 

“(2) That he is a fugitive from injustice 
rather than a fugitive from justice. 

“(3) That the State of South Carolina is 
in fact not acting in good faith, (and) that 
this is an attempt to return the Relator to 
the State of South Carolina to satisfy a bail 
bond, a private claim and debt.” 


To support his contention “no crime was in 
fact commited in the State of South Carolina” 
relator urges “that the State of South Carolina 
did not have the right or power to proceed under 
a statute which clearly required a showing of 
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recklessness and also to rely on a common law 
remedy requiring only a show of negligence in 
the event that the proof is insufficient to sup- 
port a verdict under the statute.” He further 
argues that the trial Court also erred when it 
did not require “the State to elect between the 
common law and the statutory charge” by reason 
of which “it was impossible for the Relator to 
know the standard which was applied to his 
acts.” 


This point is palpably without merit. The 
relator has been found guilty by a jury; that 
verdict was permitted to stand by the trial judge, 
and the judgment of conviction entered thereon 
was affirmed by the Supreme Court in the 
State of South Carolina, which upon an appli- 
cation for a re-hearing adhered to its affirmance. 
In addition, as has been noted, certiorari was 
refused by the United States Supreme Court. 

Under such circumstances, this Court is fore- 
closed from inquiring into the propriety of the 
rulings made on the trial in the demanding 
State. Every one of the fifty States in these 
United States, being a sovereign power, has a 
right, within constitutional limitations, to formu- 
late and adopt its own rules of procedure and 
evidence. Whether in any case a trial Court 
has committed error is for the Appellate Court 
of that particular State to determine (or if a 
Federal Constitution question be involved, for 
the United States Supreme Court), but no Court 
in another State may sit as a reviewing tribunal. 
Code of Criminal Procedure, § 849; People ex 
rel. Samet v. Kennedy, 285 App.Div. 1116, 140 
N.Y.S.2d 466. 


Once it is made to appear here (1) that the 
person sought to be returned is a fugitive from 
justice, (2) that a demand in due form has 
been made for his return and, (3) that he is 
either charged with an extraditable crime in 
the demanding State’ or has already been con- 
victed of such a crime therein, this Court may 
not embark upon any further inquiries. It is 
then constitutionally required to surrender him 
to the demanding State and it may not interfere 
with his return by the summary process of habeas 
corpus, upon speculation as to what will be or 
what should have been the result of a trial in 
the place where the Constitution provides for 
its taking place. People ex rel. Higley v. Mills- 
paw, 281 N.Y. 441, 444, 24 N.E.2d 117; Drew v. 
Thaw, 235 U.S. 432, 35 S.Ct. 137, 59 L.Ed. 302; 
People ex rel. Shurburt v. Noble, 4 A.D. 2d 649, 
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169 N.Y. S.2d 181; People ex rel. Fong v. Honeck, 
253 N.Y. 536, 171 N.E. 771. 

In the Higley case, supra, the Court said (281 
N.Y. at page 445, 24 N.E. 2d at page 120): 


“There may be determined in this pro- 
ceeding questions as to (1) whether the 
papers upon which the warrant was issued 
by the Governor of the asylum State are 
sufficient, (2) whether the indictment 
charges a crime under the laws of the State 
seeking the extradition, (3) whether the 
crime was committed in the demanding 
State under its laws, (4) whether the 
accused, was in the demanding State on 
the day when the crime is alleged to have 
been committed, (5) the identity of 
the alleged fugitive, (6) whether the 
person sought to be extradited is a fugitive 
from justice (People ex rel. Corkran v. 
Hyatt, 172 N.Y. 176, 64 N.E. 825, 60 L.R.A. 
774; Roberts v. Reilly, 116 U.S. 80, 95 S.Ct. 
291, 29 L.Ed. 544; Pettibone v. Nichols, 203 
U.S. 192, 27 S.Ct. 111, 51 L.Ed. 148; Hogan 
v. O'Neill, 255 U.S. 52, 56, 41 S.Ct. 222, 65 
L. Ed. 497; People ex rel. Plumley v. 
Higgins, 109 Misc. 328, 178 N.Y.S. 728). We 
may not consider the question of the suf- 
ficiency of the indictment as a pleading 
(Hogan v. O'Neill, supra) nor the possi- 
bilities resulting from the trial (Drew v. 
Thaw, 235 U.S. 432, 35 S.Ct. 137, 59 L.Ed. 
302) nor the merits of the defense to the 
indictment or the motive and purpose of 
the extradition proceedings (Drew  v. 
Thaw, supra; Smith v. Gross, 5 Cir., 
2 Fed. Rep. 2d 507, Certiorari denied 
267 U.S. 610, 45 S.Ct. 355, 69 L.Ed. 813; 
Matter of Bloch, D.C., 87 Fed.Rep. 981; 
Commonwealth v. Superintendent, 220 Pa. 
401, 69 A. 916, 21 L.R.A., N.S., 939; Ed- 
munds v. Griffin, 177 Iowa 389, 156 N.W. 
353).” (Italics ours. ) 


In another and similar case, People ex rel. 
Kaufmann v. O’Brien, 197 Misc. 1019, 96 N.Y. 
$.2d 401, 402, the Court said: 


“This is a summary proceeding. We are 
not and cannot be concerned in this matter 
with the innocence or guilt of the relator”. 


In People ex rel. Reid v. Warden of City 
Prison, Sup., 63 N.Y.S.2d 620, 623, the Relator 
had been convicted in the State of Florida. 
While he was serving his term in prison he 
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escaped and came to the State of New York 
where he was arrested as a fugitive from the 
State of Florida. There, as here, the relator was 
a Negro “and the argument was made that 
negroes are grossly discriminated against in 
Florida and other southern states” and that 
therefore this State should not order his return 
to a jurisdiction where he would not be treated 
fairly. In answering that contention, and dis- 
missing the writ of habeas corpus, the Court 
said: 


“Obviously, the denial of a fair and im- 
partial trial is reversible error on appeal 
which is the regular and proper method of 
presenting that question for review. Powell 
v. State of Alabama, 287 U.S. 45, 53 S.Ct. 
55, 77 L.Ed. 158, 84 A.L.R. 527; Pierre v. 
State of Louisiana, 306 U.S. 354, 59 S.Ct. 
536, 83 L.Ed. 757; Smith v. State of Texas, 
311 U.S. 128, 61 S.Ct. 164, 85 L.Ed. 84; 
Chambers et al. v. State of Florida, 309 
U.S. 227, 60 S.Ct. 472, 84 L.Ed. 716; Canty 
v. State of Alabama, 309 U.S. 629, 60 S.Ct. 
612, 84 L.Ed. 988; White v. State of Texas, 
309 U.S. 631, 60 S.Ct. 706, 84 L.Ed. 989, 
also rehearing denied 310 U.S. 530, 60 S.Ct. 
1032, 84 L.Ed. 1342. These cases of the 
United States Supreme Court each presented 
a question involving the due process clause 
of the Federal Constitution and it would 
seem that in each instance judgment was 
reversed and the cause was remanded for 
further proceedings to the court of original 
jurisdiction. 

“It can hardly be said, and no authority 
has been presented to support any sugges- 
tion that it is either regular or proper to 
permit a person convicted of a crime and 
sentenced to imprisonment in one state to 
review the conviction through the medium 
of habeas corpus in the courts of another 
state to which such person has escaped.” 
(Italics ours. ) 


In Drew v. Thaw, 235 U.S. 432, 439, 35 S.Ct. 
137, 138, supra, Mr. Justice Holmes said: 


“In extradition proceedings, even when, as 
here, a humane opportunity is afforded to 
test them upon habeas corpus, the purpose 
of the writ is not to substitute the judg- 
ment of another tribunal upon the facts or 
the law of the matter to be tried. The 
Constitution * ° ° peremptorily requires 
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that upon proper demand the person charged 
shall be delivered up to be removed to the 
state having jurisdiction of the crime.” 
(Italics ours. ) 


The warrant issued by the Governor of this 
State directing the relator’s return to the de- 
manding State recites that he is a fugitive from 
justice, having been convicted of committing a 
crime in the State of South Carolina, and that 
conclusion may not be interfered with or over- 
thrown by this Court except for legal cause 
none of which, under the applicable decisions, 
exists in this case. Hogan v. O'Neill, 255 U.S. 
52, 41 S.Ct. 222; People ex rel. Corkran v. Hyatt, 
172 N.Y. 176, 189, 64 N.E. 825. 

The second point urged by the relator is “that 
he is a fugitive from injustice rather than a 
fugitive from justice.” 

A careful reading of the South Carolina trial 
record persuades me that the facts therein con- 
tained could not act as the foundation for a 
verdict of guilt in any Court in this State but 
that is not the question here. 

It is also fairly apparent that the color of the 
defendant’s skin had no little to do with his 
conviction. 

The application of different standards of jus- 
tice—one for white defendants and another for 
Negroes—makes a mockery of the very principles 
upon which this government was founded and 
which have made it the leading exponent of 
democracy in all the world. 

Under the circumstances, if the question be- 
fore me was the doing of pragmatic justice, I 
would sustain the writ and free the relator. But 
however I may personally feel about the factual 
unfairness of the verdict, the South Carolina 
Supreme Court has on two occasions affirmed 
its legal fairness. In addition the United States 
Supreme Court has judicially determined that 
the rights of the Relator have not been violated 
under the Federal Constitution. 

This Court’s hands are therefore tied. It may 
not substitute its own ideas for those of the 
regularly constituted Courts of the demanding 
State or of the United States Supreme Court. 

In this connection the distinction between 
the powers of the executive branch of the 
government and its judicial branch in consider- 
ing a demand for extradition is vital. In the case 
of the former, there is on rare occasions room 
for the exercise of discretion, but in the case 
of a Court there is no discretionary power to 
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be exercised. Once the formal requisites set forth 
in the extradition statutes are found to be in 
order, the Court has no choice but to order the 
extradition to proceed. 
e e ° 

It is a case like this where all the equities 
seem to be on the side of the applicant that 
tries the soul of a judge who must perforce 
do his sworn duty within the ambit of the de- 
cided cases even though it means being a legal 
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The writ of habeas corpus is therefore dis- 
missed and the relator is ordered to be tuned 
over to the authorities of the demanding State. 
If the relator should desire to test the validity 
of this Court’s determination by an appeal, the 
execution of the direction that he be turned 
over to the authorities of the demanding State 
will be stayed for 10 days to enable the relator 
to appeal to the Appellate Division and to apply 
to that Court for a further stay. ~ 


participant in the commission of, what to him 
seems to be a factual injustice. 





CRIMINAL LAW 
Trespass—Virginia 


Alfred HENDERSON, et al. v. TRAILWAY BUS COMPANY, et al. 
Mrs. Minnie ROBINSON, et al. v. George HUNTER, et al. 


United States District Court, Eastern District, Virginia, Richmond Division, March 24, 1961, Civil 
Nos. 3148, 3163, ____. F.Supp.__. 


SUMMARY: Certain Negroes, white persons, and “Moorish Americans” (described as neither 
Negro nor white) were arrested following sit-ins in a cafeteria operated exclusively for white 
people in a bus company depot in Petersburg, Virginia, and in drug store lunch counters in 
Hopewell, Virginia. Thereafter, the demonstrators brought an action in federal court against 
the cities and their officials, the state governor and the businesses, alleging that the trespass 
statutes enforced against plaintiffs deprive colored people of privileges and immunities se- 
cured them by the Equal Protection Clause of the Fourteenth Amendment and by the Civil 
Rights Act. Plaintiffs asked for the restraint of the enforcement of the statutes and a decla- 
ration of their invalidity. Certain Negroes and white persons of Lynchburg, Virginia, were 
allowed to intervene to protest similar experiences there with the trespass statutes. Conced- 
ing that the basic trespass statute was passed in 1934 long before sit-ins were known, plain- 
tiffs contended that amendments thereto, in 1958 increasing the penalty for violation and 
in 1960 to expand the definition of the premises covered [5 Race Rel. L. Rep. 534 (1960) ] 

and again to increase the penalty, and an additional statute in 1960 forbidding the instiga- 
tion of trespass [5 Race Rel. L. Rep. 535 (1960) ], were all intended and had been invoked 

against plaintiffs in order to maintain illegal racial segregation. The three-judge district court 

disposed of the cases together, dismissing the complaints and entering judgments for defend- 
ants. Whereas the increased penalties and the instigating statute “may fairly be said to 

have been enacted with an eye to the ‘sit-in,’ ” the court stated, “The Legislature’s motive. 
alone . . . could not invalidate the statute.” Although the Petersburg restaurant is a 
public facility in that it is required to offer service to all interstate bus passengers, the court 
stated that the question of whether it was legally required to serve these plaintiffs is now aca- 
demic because the bus company and the terminal has entirely abandoned racial segregation. 
As to the drug stores in Hopewell, the court held that they are private property and the own- 
ers may lawfully forbid persons, “regardless of his reason or their race or religion,” to enter 
or remain on any part of his premises “not devoted to a public use.” The assurance of this 
right was held to be the entire and sole aim of the two code provisions involved. The court 
pointed out that the statutes were not being applied discriminatorily inasmuch as they were 
enforced against whites and “Moorish Americans” as well as against Negroes; but even if the 
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statutes were invalid or unequally applied, these plaintiffs would not be entitled to injunctive 


relief because a plain and adequate remedy at law is available to them by defending the 


criminal prosecutions in the state courts, with ultimate right of review in the United States 
Supreme Court. The court also relied on the precept that a federal court should not inter- 
pose its decree between a state and a criminally accused, “save in unusual circumstances—and 
none is here.” And a declaratory judgment was held inappropriate because the issue of 
criminal responsibility should be left to the state court. 


Before BOREMAN, Circuit Judge, and LEWIS and BRYAN, District Judges. 


BRYAN, District Judge: 


“Sit-in” is the common designation of the con- 
duct for which each of the plaintiffs here has 
been prosecuted, or threatened with prosecution, 
under the criminal trespass statutes of Virginia. 
It consists of the passive and peaceable refusal 
of a negro, or a white person acting in sympathy 
with him, to leave a restaurant where on ac- 
count of his race or color the negro has been 
denied service of food or beverages at the same 
counter or other space at which white persons 
are served. These statutes were intended, and 
are now invoked, to maintain illegal segrega- 
tion of persons of the negro from those of the 
white race, say the plaintiffs in these two com- 
panion suits asking for the restraint of the en- 
forcement of the statutes and a declaration of 
their invalidity. 1950 Va. Code 18.1-173 and 
173.1 post. Specifically, it is argued, they deprive 
the colored people of privileges and immunities 
secured to them by the equal protection clause 
of the Federal Constitution’s Fourteenth Amend- 
ment and by the Civil Rights Acts. 42 USCA 
1981, 1983. 

The assailed statutes read, so far as pertinent 
and amended to 1960, as follows: 


§18.1-173. Trespass after having been 
forbidden to do so.—If any person shall 
without authority of law go upon or re- 
main upon the lands, buildings or premises 
of another, or any part, portion or area 
thereof, after having been forbidden to do 
so, either orally or in writing, by the owner, 
lessee, custodian or other person lawfully 
in charge thereof, or after having been for- 
bidden to do so by a sign or signs posted 
on such lands, buildings, premises or part, 
portion or area thereof at a place or places 
where it or they may be reasonably seen, 
he shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be pun- 
ished by a fine of not more than one 
thousand dollars or by confinement in jail 


not exceeding twelve months, or by both 
such fine and imprisonment.” 

“§18.1-173.1. Instigating, etc., such tres- 
pass by others; preventing service to persons 
not forbidden to trespass.—If any person 
shall solicit, urge, encourage, exhort, in- 
stigate or procure another or others to go 
upon or remain upon the lands, buildings, or 
premises of another, or any part, portion 
or area thereof, knowing such other person 
or persons to have been forbidden, either 
orally or in writing, to do so by the owner, 
lessee, custodian or other person lawfully in 
charge thereof, or knowing such other per- 
son or persons to have been forbidden to 
do so by a sign or signs posted on such 
lands, buildings, premises or part, portion 
or area thereof at a place or places where 
it or they may reasonably be seen; or if 
any person shall, on such lands, buildings, 
premises or part, portion or area thereof 
prevent or seek to prevent the owner, lessee, 
custodian, person in charge or any of his 
employees from rendering service to any 
person or persons not so forbidden, he shall 
be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished 
by a fine of not more than one thousand dol- 
lars or by confinement in jail not exceed- 
ing twelve months, or by both such fine and 
imprisonment.” 


As the design and meaning of these statutes 
have been painstakingly expounded by the Su- 
preme Court of Appeals of Virginia, we pro- 
ceed without stay for further State court inter- 
pretation. Hall v. Com., 188 Va. 72, 49 S.E.2d 
369 (1948), app. dism’d. 335 U.S. 875, rehear- 
ing denied 335 U.S. 912; cf. Harrison v. 
N.A.A.C.P., 360 U.S. 167 (1959). 

In No. 3148 the incident of the complaint arose 
in Petersburg, Virginia in the bus depot of the 
Trailway Bus Company. It occurred in the lunch- 
room operated there by the Bus Terminal Res- 
taurant of Virginia, Inc. The plaintiffs asked to 
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be served at the cafeteria which was assigned 
exclusively for white patrons. When they were 
declined service, they refused to move from that 
area and thereupon they were arrested as vio- 
lators of § 18.1-173, supra, now to be called the 
trespass statute. 

Discontinuance of the present action as to the 
Trailway Bus Company, its manager and the 
Bus Terminal Restaurant of Virginia, Inc., hav- 
ing been asked by the plaintiffs and granted, the 
only defendants remaining are the City of Peters- 
burg, its City Manager and the Governor of Vir- 
ginia. Racial segregation has now been entirely 
abandoned by Trailway and Bus Terminal. Fur- 
ther pursuance of the suit rests on the allegation 
of fear of a resumption of the practice. 

The grievances of the complaints in No. 3163 
arose in the City of Hopewell, Virginia, at 
George’s Rexall Drug Stores. The behavior 
charged as a breach of the trespass statute is of 
the same pattern as the events of No. 3148. 
Certain negroes and whites of Lynchburg, Vir- 
ginia, have been allowed to intervene in the 
case to protest similar experiences there with 
these statutes. The defendants are the Drug 
Stores, the City of Hopewell, its Mayor and 
the Governor of Virginia. 


I. Although conceding that the trespass 
statute was passed by the General Assembly of 
Virginia in 1934, long before the “sit-in” was 
known, the plaintiffs point to the amendments 
and additions of 1958 and 1960 as giving the law 
an unconstitutional cast. Now to be called the 
instigating statute, section 18.1-173.1 first ap- 
peared in 1960. The trespass statute was amend- 
ed in 1958 in respect to the penalty: the fine 
raised to $100.00 and possible confinement in 
jail not exceeding thirty days added. In 1960 
the trespassing statute was again amended to de- 
fine the premises covered as including buildings 
and portions thereof,.and to enlarge the maxi- 
mum punishment to a fine of $1,000.00 or con- 
finement in jail not exceeding twelve months. 
Both of the 1960 enactments became effective 
before the episodes related in the complaints. 
But with these exceptions and a 1956 amend- 
ment providing for the posting of notices, the 
trespass statute has remained substantially un- 
changed since 1934. 

The increased punishments and the instigating 
statute may fairly be said to have been enacted 
with an eye to the “sit-in”. The Legislature's 
motive alone, however, could not invalidate the 
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statute. Besides, the criminal elements of the 
present statutes are no more expansive than were 
those of the 1934 trespass statute. 


But, in any event, the critical factor is that 
the statutes apply only to places where a person 
goes “without authority of law”, meaning prop- 
erty not at the time affected with a public inter- 
est. Racial segregation on property in private 
demesne has never in law been condemnable. 
Indeed, the occupant may lawfully forbid any 
and all persons, regardless of his reason or 
their race or religion, to enter or remain upon 
any part of his premises which are not devoted 
to a public use. Williams v. Howard Johnson’s 
Restaurant, 268 F.2d 845 (4 Cir. 1959); Slack v. 
Atlantic White Tower System, 284 F.2d 746 
(4 Cir. 1960). Assurance of this right is the 
entire and sole aim of the two code provisions 
before us. Hall v. Commonwealth, supra, 188 
Va, 72, 49 S.E.2d 369, 371. In there sustaining 
the statute, the Virginia Court relied in part 
upon Martin v. City of Struthers, 319 U.S. 141, 
147, where Justice Black said: 


“Traditionally the American law punishes 
persons who enter onto the property of an- 
other after having been warned by the 
owner to keep off. General trespass after 
warning statutes exist in at least twenty 
states, while similar statutes of narrower 
scope are on the books of at least twelve 
states more... .” 


The determinative question here, then, is 
whether the property in either of these cases was 
dedicated, even though temporarily, to anything 
other than a private use. Clearly, the Petersburg 
Depot Restaurant in one aspect was a public 
facility: it was required to offer service to all 
interstate passengers of Trailway, no matter their 
race or color. Boynton v. Virginia, 364 U.S. 454 
(1960). However, as to this location the issue is 
academic for, as already noted, segregation has 
been abolished there; and no threat of its re- 
sumption is apparent. But the drug store in 
Hopewell was and is still in private use. Williams 
v. Howard Johnson's Restaurant, 268 F.2d 846, 
supra; Slack v. Atlantic White Tower System, 
284 F.2d 746, supra. It follows that the statutes 
are not vulnerable to the charge of illegality. 


II. After accrediting all of the plaintiffs’ testi- 
mony with its face value, still no proof appears 
of discrimination against negroes in the invoca- 
tion of the statutes. There are no instances ad- 
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duced of differentiation between the races in 
the execution of these laws. Indeed, the evidence 
reveals that both whites and negroes were ar- 
rested for the transgressions, as well as persons 
identified as “Moorish Americans”, who are de- 
scribed as being neither white nor negro. It is 
noteworthy that Hall v. Commonwealth, supra, 
upheld the legislation in the conviction of mem- 
bers of a religious sect not known by race or 
color. 


Ill. But if we have erred in not finding in- 
firmity in these statutes or inequality in their 
enforcement, nevertheless the plaintiffs have not 
shown an entitlement to an injunction. In the 
first place, a plain and adequate remedy at law 
is available to them, and this readiness, of course, 
completely refutes their appeal to equity juris- 
diction. Redress at law is provided in their 
opportunity to defend the criminal prosecutions, 
indeed to stand mute until a case is made 
against them beyond a reasonable doubt under 
these very statutes, with no burden whatsoever 
upon them as defendants there. Nothing here 
indicates that a full and fair presentation, hear- 
ing and consideration of their views upon the 
validity of the two statutes cannot be had before 
the State courts in these prosecutions. Spence v. 
Cole, 137 F.2d 71, 72 (4 Cir. 1943). There is 
also the ultimate right of review in the Federal 
Supreme Court, as illustrated by Murdock v. 
Pennsylvania, 319 U.S. 105 (1943). Irreparable 
injury to the plaintiffs through submission of 
their contentions in this manner to the State tri- 
bunals is not demonstrated. This circumstance 
obviously undermines all foundation for the in- 
junction claimed. 


Strengthening this conclusion is the time- 
honored, judicious precept that a Federal court 
should never interpose its decree between a 
State and a criminally accused save in unusual 
circumstances—and none is here. Spence v. 
Cole, 137 F.2d 71, 73, supra. So recently as 
February 27, 1961 the Supreme Court reaffirmed 
this rule. Aptly speaking to this point for the 
Court, in Wilson v. Schnettler, Justice Whittaker 
summarized the doctrine in this language: 


« 


. . . If, at the criminal trial, the Illinois 
court adheres to its interlocutory order on 
the suppression issue to petitioner's prej- 
udice, he has an appeal to the Supreme 
Court of that State, and a right if need be 
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to petition for ‘review by this Court of any 
federal questions involved.’ Douglas v. City 
of Jeannette, 319 U.S. 157, 163. It is there- 
fore clear that petitioner has a plain and 
adequate remedy at law in the criminal case 
pending against him in the Illinois court. 

“There is still another cardinal reason 
why it was proper for the District Court to 
dismiss the complaint. We live in the juris- 
diction of two sovereignties. Each has its 
own system of courts to interpret and en- 
force its laws, although in common territory. 
These courts could not perform their re- 
spective functions without embarrassing 
conflicts unless rules were adopted to avoid 
them. Such rules have been adopted. One 
of them is that an accused ‘should not be 
permitted to use the machinery of one 
sovereignty to obstruct his trial in the courts 
of the other, unless the necessary operation 
of such machinery prevents his having a 
fair trial.’ Ponzi v. Fessenden, 258 U.S. 254, 
259. Another is that federal courts should 
not exercise their discretionary power ‘to 
interfere with or embarrass threatened pro- 
ceedings in state courts save in those ex- 
ceptional cases which call for the 
interposition of a court of equity to prevent 
irreparable injury which is both clear and 
imminent; .. .. Douglas v. City of Jean- 
nette, supra, at 163.” 


The declaratory judgement prayed by the 
plaintiffs must also be denied. That procedure 
we deem inappropriate in the circumstances be- 
cause the issue of criminal responsibility should 
be left to the State court. Spence v. Cole, 137 
F.2d 71, 73, supra. 

As the complaints tender no ground for in- 
junctive or declaratory adjudication, they must 
be dismissed. The judgments will go for the de- 
fendants upon their motions to dismiss treated 
as motions for summary judgement.* 
~ ®*Plaintiffs’ counsel have signed the pleadings in 

these cases with an informality not in good taste pro- 
fessionally, and hardly in keeping with the dignity of 
a law suit. For example “Hank” appears throughout 
for the first name of one attorney whose business list- 
ing is Henry; likewise “Joe” is adopted for Joseph; 
“Ed” for Edward; and “Len” appears for Leonard. 
Moreover, deletions and insertions are made in a ha 
written motion, unauthenticated and by pencil. These 
improprieties ought not to go unnoticed. It is sug- 
tg that each of the attorneys now personally cor- 
rect his own remissness by reendorsement and _ re- 
entries upon the papers. 
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CRIMINAL LAW 


Trespass—Virginia 
Raymond B. RANDOLPH, Jr. v. COMMONWEALTH of Virginia. 
Supreme Court of Appeals of Virginia, April 24, 1961, Record No. 5233, 119 S.E.2d 817. 


SUMMARY: Thirty-four Negroes were convicted in the Richmond, Virginia, police court on 
charges of violating a state statute making it a misdemeanor for “any person” without auth- 
ority of law to go upon or remain upon the premises of another after having been forbidden 
to do so by the owner, lessee, or other person lawfully in charge or by a sign posted on the 
premises. On appeal, the Hustings Court found them guilty of trespass and fined each in the 
sum of $20. The state supreme court of appeals granted a writ of error to one of the defend- 
ants, and affirmed the judgment. It was found that: defendants were refused service at a “white” 
lunch counter in a Richmond department store because of their race; the store’s personnel 
manager asked defendant to leave the store, but defendant refused to do so; and the person- 
nel manager then procured an arrest warrant. The supreme court of appeals concluded that 
there was no evidence to support the contention that defendant was arrested because of 
his race or color, but rather that the evidence showed he was arrested because he remained 
on the store premises although forbidden to do so by an authorized agent of the owner. It 
was also held that “the statute does not purport to be and is not a racial segregation law” 
since “it forbids ‘any person’ irrespective of his race or color.” The court rejected the argu- 
ment that the manner in which the statute was applied under the circumstances of this case 
amounted to a denial to defendant of Fourteenth Amendment rights, holding that the Four- 
teenth Amendment is not a shield against private discriminatory conduct and that a private 
business may discriminate racially among its clientele. The contention that procuring an ar- 
rest warrant constituted state action to enforce a discriminatory rule contrary to the Four- 
teenth Amendment was also overruled; the purpose of the judicial process here was held to 
be to protect the rights of the proprietor in lawful possession of the premises and to punish 
the trespasser, irrespective of race or color. 


EGGLESTON, Chief Justice. ed by Acts of 1956, ch. 587, p. 942; Acts of 1958, 


ch. 166, p. 218) reads as follows:1 
“§ 18-225. Trespass after having been for- 
bidden to do so.—If any person shall with- 


Raymond B. Randolph, Jr., hereinafter called 
the defendant, was one of thirty-four Negroes 
arrested under separate warrants charging each 





with trespassing on the property of Thalhimer 
Brothers, Incorporated, in violation of Code, 
§ 18-225, as amended. Each was convicted in 
the police court and upon appeal to the Hustings 
Court, with their consent and the concurrence 
of the court and the attorney for the Common- 
wealth entered of record, the several defendants 
were tried jointly by the court and without a 
jury. Upon consideration of the evidence the 
court adjudged that each defendant was guilty 
of trespass as charged and assessed a fine of $20 
against each. To review this judgment each 
defendant has filed a petition for a writ of error. 
We have granted the defendant, Randolph, a 
writ of error and deferred action on the other 
petitions until this case has been disposed of. 
Section 18-225 of the Code of 1950 (as amend- 


out authority of law go upon or remain 
upon the lands or premises of another, after 
having been forbidden to do so by the 
owner, lessee, custodian or other person 
lawfully in charge of such land, or after 
having been forbidden to do so by sign or 
signs posted on the premises at a place or 
places where they may be reasonably seen, 
he shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be pun- 
ished by a fine of not more than one hun- 
dred dollars or by confinement in jail not 
exceeding thirty days, or by both such fine 
and imprisonment.” 

1. This statute was further amended by the Acts of 
1960, ch. 97, p. 118, and as so amended was 
recodified as Code, 1960 Replacement Volume, § 
18.1-173, by the Acts of 1960, ch. 358, p. 448. 
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On this appeal the defendant makes several 
contentions which overlap but may be fairly 
summarized thus: (1) The judgment is contrary 
to the law and the evidence in that there is no 
showing that the defendant was guilty of hav- 
ing violated the statute; (2) The statute as here 
applied violated the rights guaranteed to the 
defendant by the fourteenth amendment to the 
Constitution of the United States. 


The undisputed facts are before us on the 
evidence heard in open court and a stipulation 
of the parties. Thalhimer Brothers, Incorporated, 
a privately owned corporation, operates a large 
department store in the city of Richmond. It 
operates lunch counters in the basement and on 
the first floor and a restaurant on the fourth 
floor. Negro patrons are served at one of the 
lunch counters in the basement. Only white 
patrons are served at the other lunch counters 
and in the restaurant. The separation of these 
facilities for serving white and Negro customers, 
respectively, is well known to the patrons of 
the store. 

On February 22, 1960, the defendant and the 
thirty-three other Negroes who were convicted 
in this proceeding went to the Thalhimer store 
and attempted to obtain service at the facilities 
reserved for the use of white patrons. Because 
of their race they were refused service at these 
facilities. 

Ben Ames, the personnel manager of the store 
and an employee of the corporation which oper- 
ates it, talked with the defendant who was then 
at the entrance to the restaurant on the fourth 
floor, a facility reserved for white patrons. To 
use Ames’ words, “I asked him to leave our 
store and explained to him, if he did not, that I 
would authorize the issuance of a warrant for 
his arrest.” While the defendant made no reply 
to this request, he refused to leave the store. 
It is undisputed that Ames took this action at 
the direction of Newman Hamblett, the vice- 
president of Thalhimer Brothers, Incorporated, 
and the “director of operations” of the store. 
Ames did not identify himself to the defendant, 
who, however, did not question his authority. 
In the meantime, as the defendant testified, he 
had obeyed the command of Hamblett, whom 
he identified by name at the trial, to stand in 
line near the restaurant entrance and wait his 
turn. When the defendant refused to leave the 
store, Ames, at the further direction of Hamblett, 
procured the warrant of arrest which is the 
basis of this prosecution. 
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Viewed in the light most favorable to the 
Commonwealth, the prevailing party, the evi- 
dence is sufficient to sustain the judgment of 
the lower court that the defendant was guilty of 
violating the statute. There is no evidence to 
support his contention that he was arrested be- 
cause of his “race or color.” On the contrary, 
the evidence shows that he was arrested because 
he remained upon the store premises after hav- 
ing been forbidden to do so by Ames, the duly 
authorized agent of the owner or custodian. — 


It is true that Ames did not identify himself 
or disclose his authority to the defendant. Aside 
from the fact that the statute does not require 
this, the evidence on behalf of the Common- 
wealth supports the inference that the defend- 
ant knew that Ames was a person in authority. 
As has been said, Ames testified that he asked 
the defendant to leave “our store” and explained 
to him that he would be arrested if he did not 
do so. The defendant did not question Ames’ 
authority. It was obvious to him that Ames was 
acting in conjunction with Hamblett, the vice- 
president and director of operations of the store, 
whom the defendant apparently knew and iden- 
tified by name. The defendant himself testified 
that he refused to leave the store after having 
been asked by Ames to do so. 


Thus, it plainly appears from the evidence 
that the defendant violated the statute in that 
he willfully and purposely remained on the 
premises after he had been forbidden to do so 
by the owner’s duly authorized agent. 


The statute does not purport to be and is not 
a racial segregation law. It forbids “any person,” 
irrespective of his race or color, “without 
authority of law” to “go upon or remain upon 
the lands or premises of another,” after having 
been forbidden to do so. As we said in Hall v. 
Commonwealth, 188 Va. 72, 77, 49 S.E.2d 369, 
371 (appeal dismissed 335 U.S. 875, 69 S.Ct. 
240, 93 L.Ed. 418), “The only purpose of this 
law is to protect the rights of the owners or 
those in lawful control of private property.” In 
that case we upheld the constitutionality of the 
statute as applied to a member of the sect of 
Jehovah’s Witnesses who, after proper warning, 
refused to leave a private apartment building. 


See also, Henderson v. Trailway Bus Com- 
pany, D.C.Va., —F.Supp. — (decided March 24, 
1961, by Boreman, Circuit Judge, and Lewis 
and Bryan, District Judges), upholding the con- 
stitutionality of this statute as amended and re- 
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codified as Code, 1960 Replacement Volume, 
§ 18.1-173. 

The defendant does not contend that the 
statute is unconstitutional on its face. His argu- 
ment is that the manner in which it was ap- 
plied, under the circumstances of this case, 
amounted to a denial of rights guaranteed to him 
by the Fourteenth Amendment. First, he says, 
since the store was “open to the public” and he 
was there as a “business invitee,” the refusal to 
serve him because of his “race or color” was a 
denial of his constitutional rights. In recent 
years this same argument has been advanced in 
a number of jurisdictions and without exception 
has been rejected. See State v. Clyburn, 247 
N.C. 455, 101 S.E.2d 295; State v. Avent, N.C. 
—, 118 S$.E.2d 47; Williams v. Howard John- 
son’s Restaurant, 4 Cir., 268 F.2d 845; Slack v. 
Atlantic White Tower System, Inc., D.C.Md., 
181 F.Supp. 124, affirmed 4 Cir., 284 F.2d 746; 
Griffin v. Collins, D.C.Md., 187 F.Supp. 149; 
Wilmington Parking Authority v. Burton, — 
Del. —, 157 A.2d 894.2 

The holding in these cases is based upon the 
principle that the Fourteenth Amendment 
“erects no shield against merely private con- 
duct, however discriminatory or wrongful” 
(Shelley v. Kraemer, 334 U.S. 1, 13, 68 S.Ct. 
836, 842, 92 L.Ed. 1161, 3 A.L.R.2d 441), and 
that in the absence of statute the operator of a 
privately owned business may accept some cus- 
tomers and reject others on purely personal 
grounds. See Alpaugh v. Wolverton, 184 Va. 
943, 36 S.E.2d 906, where the principle was 
applied in the operation of a privately owned 
restaurant. 

The controlling principle is thus stated in 
State v. Avent, supra: “In the absence of a 
statute forbidding discrimination based on race 
or color in restaurants, the rule is well estab- 
lished that an operator of a privately owned 
restaurant privately operated in a privately 
owned building has the right to select the cli- 
entele he will serve, and to make such selection 
based on color, race, or white people in com- 
pany with Negroes or vice versa, if he so de- 
sires.” 118 S.E.2d, at page 51. 


9. “Reversed on other grounds. ........ US. 
“J 0. AO Mere eer aay: Oar: | Peewee (April 17, 1961). 
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It is “well settled that, although the general 
public have an implied license to enter a retail 
store, the proprietor is at liberty to revoke this 
license at any time as to any individual, and to 
eject such individual from the store if he refuses 
to leave when requested to do so.” Annotation, 
9 A.L.R. 379. See also, Annotation, 33 A.L.R. 
421. To the same effect see Brookside-Pratt 
Mining Co. v. Booth, 211 Ala. 268, 100 So. 240, 
33 A.L.R. 417. 


As was said in Henderson v. Trailway Bus 
Company, supra, — F.Supp. —, “[T]he occupant 
may lawfully forbid any and all persons, re- 
gardless of his reason or their race and religion, 
to enter or remain upon any part of his premises 
which are not devoted to a public use.” 


Hence, in the present case, the action of Thal- 
himer Brothers, Incorporated, in refusing to 
serve the defendant in its restaurant and in for- 
bidding him to remain on its premises violated 
none of his constitutional rights. 


The defendant next contends that when the 
owner of the restaurant, through its employee, 
procured the warrant for the defendant’s arrest, 
this constituted State action to enforce a dis- 
criminatory rule or regulation of the restaurant 
contrary to the provisions of the Fourteenth 
Amendment. A similar argument was advanced 
and rejected in State v. Clyburn, supra, 101 S.E. 
2d, at page 299; State v. Avent, supra, 118 
S.E.2d, at page 54; Griffin v. Collins, supra, 187 
F.Supp., at pages 153, 154. See also, 47 Virginia 
Law Review 105, 119. Here the purpose of the 
judicial process is not to enforce a rule or regu- 
lation of the operator of the restaurant. Its 
purpose is to protect the rights of the proprietor 
who is in lawful possession of the premises and 
to punish the trespasser, irrespective of his race 
or color. See Hall v. Commonwealth, supra, 188 
Va. 72, 49 S.E.2d 369. 

It would, indeed, be an anomalous situation 
to say that the proprietor of a privately owned 
and operated business may lawfully use reasona- 
ble force to eject a trespasser from his premises 
and yet may not invoke judicial process to pro- 
tect his rights. 

The judgment, being plainly right, is 

Affirmed. 
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ELECTIONS 


Registration—Louisiana 
UNITED STATES of America v. Baxter DEAL, et al. 


United States District Court, Western District, Louisiana, Monroe Division, February 3, 1961, Civil 
Action No. 8132. 


SUMMARY: The United States brought an action in federal court under Part IV of the 
Civil Rights Act of 1957 against owners, operators, and managers of cotton gin companies 
and certain other businesses, and the sheriff of East Carroll Parish, Louisiana, alleging com- 
mission by defendants of practices which deprive Negro citizens of that parish of the right 
to be free from threats and intimidation for the purpose of interfering with the right to regis- 
ter and vote for candidates for federal office, and alleging a conspiracy by defendants to ac- 
complish that purpose. It was specifically alleged that on September 27, 1960, a named Negro 
cotton farmer testified at a hearing of the United States Civil Rights Commission concerning 
his efforts to register to vote; that on the following day the sheriff advised him that cotton 
ginners in the parish would no longer gin for him; and that subsequently defendants had 
refused to gin and to conduct other ordinary business transactions with him, had induced others 
so to refuse, and would continue to engage in such conduct and conspiracy unless enjoined 
therefrom. Finally, defendants were charged with injuring, oppressing, threatening, and in- 
timidating the named Negro because of his appearance and testimony before the Commis- 
sion and in order to dissuade him and others from appearing and testifying before or 
furnishing information to the Commission or other United States agency regarding alleged de- 
privations of the right to vote. Plaintiff prayed for an injunction against the alleged conduct 
and practices; and in that connection it applied for an order to show cause, which it supported 
with an affidavit of the Negro farmer. The court entered an order to show cause and a tempo- 
rary restraining order against defendants pending hearing on the order. Plaintiff then moved 
for a preliminary injunction. Thereafter the parties entered into a stipulation that the action 
be continued indefinitely, baving agreed that defendants would gin the Negro farmer’s cotton 
and enter into other busiaess transactions with him on specified conditions and that they 


would not intimidate or threaten him for the purpose of interfering with his right to vote for 
candidates for federal offices. 


ORDER TO SHOW CAUSE AND 


ton; that Francis Joseph Atlas and his family 
TEMPORARY RESTRAINING ORDER 


depend for their livelihood mainly upon the 
sale of his cotton and soy bean crops; that cer- 


It appearing from the Affidavit of Francis tain of the defendants own, operate, manage, or 








Joseph Atlas filed by the plaintiff in support of 
its application for a temporary restraining order 
and order to show cause that Francis Joseph 
Atlas is a Negro who resides in East Carroll 
Parish, Louisiana, and is a citizen of the United 
States; that on several occasions Francis Joseph 
Atlas has unsuccessfully attempted to register 
to vote; that on September 27, 1960, Francis 
Joseph Atlas testified before the United States 
Commission on Civil Rights concerning his ef- 
forts to register to vote; that under Louisiana 
law registration is a prerequisite to voting in any 
election, including elections of candidates for 
federal offices; that as of December 6, 1960, 
there were 2845 white persons and no Negroes 
registered to vote in East Carroll Parish; that 
Francis Joseph Atlas is a farmer and raises cot- 


otherwise control the operation of cotton gins 
located in East Carroll Parish; that others of the 
defendants are corporations engaged in the busi- 
ness of ginning cotton in that parish; that some 
of the defendant cotton ginners have ginned 
cotton for Francis Joseph Atlas prior to the 1960 
crop year; that defendants Gittinger, Mitchiner, 
Olivedell Gin and Olivedell Planting Co. ginned 
cotton for Francis Joseph Atlas on September 
24, 1960, three days before he testified con- 
cerning his efforts to register to vote; that the 
defendants have threatened, intimidated, and 
coerced Francis Joseph Atlas and other Negro 
citizens of East Carroll Parish for the purpose 
of interfering with their right to register to vote 
and to vote in any elections including elections 
for candidates for federal offices; that beginning 
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on September 28, 1960, the day after Francis 
Joseph Atlas testified concerning his efforts to 
register to vote, and continuing to the present 
time the defendant cotton ginners, both indi- 
vidual and corporate, have refused and are re- 
fusing to gin cotton for Francis Joseph Atlas; 
that the defendant cotton ginners have com- 
bined, conspired and agreed to refuse to gin 
cotton for Francis Joseph Atlas; that on Septem- 
ber 28, 1960, the same evening that Francis 
Joseph Atlas returned home after testifying con- 
cerning his efforts to register to vote, he was told 
by defendant Sheriff John Gilbert not to take 
his cotton to any gin in East Carroll Parish, 
because the ginners would not gin it; that for 
the 1960 crop year Francis Joseph Atlas has 
about 19 bales of cotton which the defendant 
cotton ginners have refused to gin; that unless 
his cotton is ginned, it cannot be marketed; that 
the other defendants have failed and refused to 
sell goods and services to, or to conduct other 
transactions with, Francis Joseph Atlas in the 
ordinary course of business; that Francis Joseph 
Atlas is undergoing serious economic hardship 
and will suffer irreparable injury unless he is 
able to gin and market his cotton immediately 
and obtain other goods and services necessary 
to operate his farm; that unless a temporary re- 
straining order is granted as prayed for, the 
plaintiff will suffer great and irreparable injury 
before the matter can be heard on notice because 
the serious economic penalties which Francis 
Joseph Atlas has suffered and will suffer has de- 
terred him and other Negroes in East Carroll 
Parish from exercising their present right under 
the Constitution and laws of the United States 
to register to vote and to vote in any election, 
including elections for candidates for federal 
offices; all to the immediate and irreparable in- 
jury of the plaintiff. 

And the Court being of the opinion that this 
is a proper case for the granting of an order to 
show cause and a temporary restraining order; 
now therefore, 


IT IS HEREBY ORDERED that each of the 
defendants named in the Complaint appear be- 
fore this Court in the Courtroom of the Federal 
District Court for the Western District of Lou- 
isiana at the Post Office Building in Louisiana, 
at — o'clock on the — day of —— 1961, then and 
there to show cause, if any they have, why 
they, and each of them, and any of their agents, 
employees, representatives, and all persons in 
active concert or participation with said de- 
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fendants should not be enjoined and restrained 
from engaging in, or performing, directly or 
indirectly, any and all of the following acts: 


1. refusing to gin cotton for Francis Joseph 
Atlas in accordance with the ordinary 
terms, conditions, and practices prevailing 
in the community; 

2. refusing to sell goods and services to, and 
to conduct ordinary business transactions 
with, any person for the purpose of dis- 
couraging or dissuading such person from 
attempting to register to vote or from vot- 
ing for candidates for federal office or from 
giving information or testimony to any De- 
partment or agency of the United States; 

3. threatening, intimidating, or coercing, or 
attempting to do so by any means, for the 
purpose of interfering with the right of 
any other person to register to vote and to 
vote for candidates for federal office or for 
the purpose of intimidating or dissuading 
any other person from giving information 
or testimony to any Department or agency 
of the United States; 

4. inducing, or attempting to induce, any 
person to engage in any of the acts de- 
scribed in subparagraphs “1,” “2,” and “3” 
above; 

5. combining or conspiring to engage in any 
of the acts described in subparagraphs “1,” 
“9.” “3,” and “4” above. 


IT IS FURTHER ORDERED that, pending 
the hearing of this order to show cause, the 
defendants, and each of them, and their agents, 
employees, representatives, and all persons act- 
ing in concert or participation with them, shall 
be and hereby are restrained and enjoined from 
engaging in, or performing, directly or indirectly, 
any and all of the following acts: 


1. refusing to gin cotton for Francis Joseph 
Atlas in accordance with the ordinary 
terms, conditions, and practices prevailing 
in the community; 

2. refusing to sell goods and services to, and 
to conduct ordinary business transactions 
with, any person for the purpose of dis- 
couraging or dissuading such person from 
attempting to register to vote and from 
voting for candidates for federal offices 
or from giving information or testimony to 
any Department or agency of the United 
States; 

3. engaging in any threats, intimidations, or 
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coercion, or attempted threats, intimida- 
tion, or coercion of any nature, whether 
economic or otherwise, for the purpose of 
interfering with the right of any other per- 
son to register to vote and to vote for 
candidates for federal offices or for the pur- 
pose of discouraging or dissuading any 
other person from giving information or 
testimony to any Department or agency of 
the United States; 

4. inducing, or attempting to induce, any per- 
son to engage in any of the acts described 
in subparagraphs “1,” “2,” and “3” above; 

5. combining or conspiring to engage in any 
of the acts described in subparagraphs 
“1,” “2,” “3,” and “4” above. 


IT IS FURTHER ORDERED that a copy of 
the affidavit and the application, together with 
a copy of this order to show cause and tempo- 
rary restraining order, and a copy of the com- 
plaint be served by the United States Marshal 
of this District on the defendants forthwith. 

Dated this — day of January, 1961, at —— 
o'clock. 

o ° oO 


MOTION FOR 
PRELIMINARY INJUNCTION 


Plaintiff moves this Court for a preliminary 
injunction as set forth in the order to show 
cause to be issued after the hearing held pursu- 
ant to that order. 

This Motion will be heard upon all the plead- 
ing and papers on file, together with the aff- 
davit, documents and memorandum of law 
attached to the Complaint, and oral testimony 
to be adduced at the hearing. 

Dated this 20th day of January 1961. 


oO 2 


STIPULATION 


It is stipulated by all parties hereto that the 
above entitled and numbered action be con- 
tinued indefinitely, the said parties having agreed 
as follows: 


A. DEFENDANTS will arrange for: 

‘ 1) The prompt ginning of all Francis 
Joseph Atlas’ 1960 cotton crop; 

2) A purchaser, at fair current market 
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value, of all Francis Joseph Atlas’ 1960 
soyabean corp; and, 

3) A supplier of liquified petroleum gas 
for the said Francis Joseph Atlas; 


provided the said Francis Joseph Atlas: 


1) will be solely responsible for harvest- 
ing and transporting to market of his 
said crops of cotton and soyabeans; 
provided, however, with respect to the 
1960 cotton crop, Francis Joseph Atlas 
shall not be required to bear hauling 
expenses greater than the expense 
necessary to transport the cotton to the 
nearest gin; 
will pay the usual and customary costs 
of ginning cotton, drying and cleaning 
soyabeans, and other such processing 
as may be necessary; and, 
3) will pay cash money at the time of 
delivery of all supplies of liquified 
petroleum gas. 


B. DEFENDANTS further agree that they 
will not intimidate, threaten, coerce, or attempt 
to intimidate, threaten, or coerce the said Francis 
Joseph Atlas for the purpose of interfering with 
the right of the said Francis Joseph Atlas to 
vote, or to vote as he may choose, or of causing 
him to vote for, or not to vote for, any candidate 
for the office of President, Vice President, Presi- 
dential elector, Member of the Senate, or Mem- 
ber of the House of Representatives, delegates 
or commissioners from the Territories or posses- 
sions, at any general, special, or primary election 
held solely or in part for the purpose of selecting 
or electing any such candidate. 


to 
~— 


C. The agreements herein contained are for 
the purpose of compromise only, and in no wise 
constitute or are to be interpreted as an admis- 
sion by any party defendant of the truth of all 
or any part of the allegations of the captioned 
complaint, or of any statement or declaration 
contained in the Affidavit of Francis Joseph At- 
las (an Affidavit containing eleven pages) exe- 
cuted in Caddo Parish, Louisiana, on January 
19, 1961, by Francis Joseph Atlas, before Leven 
H. Harris, Notary Public, which is annexed to 
said complaint. 


Monroe, Louisiana, this 3rd day of February, 
1961. 
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ELECTIONS 
Registration—North Carolina 


Nancy BAZEMORE vy. BERTIE COUNTY BOARD OF ELECTIONS. 
Supreme Court of North Carolina, April 12, 1961, No. 168-Bertie, 119 S.E.2d 817. 


SUMMARY: Plaintiff, a Negro woman, applied for registration as a voter in North Carolina. 
As a qualifying test, she was required to write a portion of the state constitution as the regis- 
trar dictated, She was then declared unqualified to vote. She appealed to the county board of 
elections, which offered to test her ability “to read and write any section of the Constitution of 
North Carolina in the English Language,” as the state statute required. A board member be- 
gan to dictate, but plaintiff declined to take the test in this form. On appeal, the superior 
court granted the board’s motion to dismiss on the ground that plaintiff had refused to submit 
to the test. Plaintiff then appealed to the North Carolina Supreme Court, which construed the 
statute involved to mean that prospective applicants must have the ability “to read with reason- 
able proficiency any section of the Constitution put before him or her. Excessive reading and 
writing may not be required. Writing from dictation is not a requirement.” The Superior court 
was directed to enter an order requiring the registrar to administer the literacy test in accord- 











ance with this construction of the statute. 


Appeal by plaintiff from Stevens, J., August- 
September 1960 Term of Bertie. 


This is a civil action. 


Plaintiff, Nancy Bazemore, is a Negro, 47 years 
of age, and for many years has resided within 
the boundaries of Woodville Township voting 
precinct, Bertie County. On 14 May 1960 she 
applied to the registrar of that precinct to reg- 
ister as an elector. The books were open for 
registration. As a qualifying test the registrar 
required her to write, from his reading and 
dictation, a portion of the Constitution of North 
Carolina. When the test was completed the 
registrar declared that she was not qualified 
to register and declined to list her as an elector 
in the precinct. 


In apt time and in compliance with the per- 
tinent statute plaintiff appealed to the Bertie 
County Board of Elections. All members of 
the Board were present when the appeal was 
heard. Plaintiff was: present in person and rep- 
resented by counsel. The Board offered to test 
her ability “to read and write any section of 
the Constitution of North Carolina in the 
English language.” A member of the Board 
began to read a section of the State Constitution 
and requested plaintiff to write it from his dicta- 
tion. Upon advice of counsel she declined to 
take this test. Thereupon, the Board refused 
registration because she would not submit to 
this test. 


Plaintiff appealed to the Superior Court. De- 
fendant, Board of Elections, moved to dismiss 





the appeal on the ground inter alia that plaintiff 
refused to submit to the test offered by the 
Board. 

The court made findings of fact. Those essen- 
tial to this appeal are: 

At the hearing before the Board “the plaintiff 
took a seat at the table opposite the members 
of the said Bertie County Board of Elections 
preparatory to writing; . . . a member of the 
Board then began to read in a clear and rea- 
sonable tone of voice and at a reasonably slow 
rate of speed a section of the Constitution of 
North Carolina to the said Nancy Bazemore 
who was requested to write as the same was 
being read to her, . . . that she failed and neg- 
lected at said time to take and submit to the 
reasonable test offered and begun to be ad- 
ministered to her upon the de novo hearing 
before said board. ...(T)he... Board... 
decided that her appeal should be denied and 
registration refused ... .” 

Thereupon the court entered judgment “that 
the motion of defendants to dismiss said action 
... be and the same is hereby allowed and the 
said action is hereby dismissed from the Doc- 
BAR te 

Plaintiff filed exceptions and appealed. 


= = = 
MOORE, J. 


It is undisputed that the States have broad 
powers to determine the conditions under which 
the right of suffrage may be exercised. Pope v. 
Williams, 193 U.S. 621, 632 (1903); Mason 
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v. Missouri, 179 U.S. 328, 335 (1900). The right 
of suffrage is not a necessary attribute of citizen- 
ship. The right to vote in the States comes from 
the States. United States v. Cruikshank, 92 U.S. 
542, 555-6 (1875). 

In North Carolina every citizen of the United 
States who shall have resided in the State for 
one year and in the precinct, ward, or election 
district in which he or she offers to vote, thirty 
days preceding the election shall, unless other- 
wise disqualified, be entitled to exercise the 
privilege of suffrage. G. S. 163-25. 

Persons under twenty-one years of age, idiots 
and lunatics, and persons who have been con- 
victed of a felony and have not had their citizen- 
ship restored in the manner prescribed by law, 
shall not be allowed to register or vote in this 
State. G. S. 193-24. 

“Only such persons as are registered shall be 
entitled to vote... .” G. S. 163-27. 

“Every person presenting himself (or herself) 
for registration shall be able to read and write 
any section of the Constitution of North Carolina 
in the English language. It shall be the duty of 
each registrar to administer the provisions of this 
section.” (Parentheses added). G. S. 163-28. 

The decision in the instant case depends pri- 
marily upon the interpretation and construction 
of G. S. 163-28. So far as the record discloses 
plaintiff was not denied the right to register 
because of any of the provisions of G. S. 163-24 
or G. S. 163-25. We must determine this ques- 
tion: Is the educational or literacy test, which 
the registrar required of plaintiff and which the 
Bertie County Board of Elections attempted to 
employ, a reasonable application of the purpose, 
design and meaning of the phrase, “read and 
write any section of the Constitution of North 
Carolina in the English language”? 

Parenthetically, it is settled that this particular 
statute (G. S. 163-28) is constitutional. Its con- 
stitutionality was directly challenged in Lassiter 
v. Board of Elections, 248 N. C. 102, 102 S. E. 
2d 853 (1958). Winborne, C. J., delivered the 
opinion of the Court and reviewed the constitu- 
tional and statutory history of the literacy test 
as a qualification for voting in this State, be- 
ginning with chapter 218, P. L. 1899, and the 
constitutional amendment of 1902, and continu- 
ing through the enactment of G. S. 163-28 in its 
present form in 1957. The opinion recognizes 
that the decision in Guinn v. United States, 238 
U. S. 347 (1915), in effect struck down the 
“grandfather clause” and, by reason of the in- 
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divisibility section, the other provisions of the 
1902 amendment. But the Court decided that 
the 1945 amendment incorporates by reference 
the literacy test and gives constitutional basis 
for the 1957 version of G. S. 163-28. The opinion 
states: “In this light, the 1945 amendment so 
proposed and later adopted had the effect of 
incorporating and adopting anew the provisions 
as to the qualifications required of a voter as set 
out in Article VI, freed of the indivisability 
clause of the 1902 amendment. And the way 
was made clear for the General Assembly to 
act.” The opinion continues: “In this connection, 
a doctrine firmly established in the law is that 
a State Constitution is in no matter a grant of 
power. All power which is not limited by the 
Constitution inheres in the people, and an act 
of a State legislature is legal when the Consti- 
tution contains no prohibition against it.” 

The plaintiff in the Lassiter case appealed 
from this Court to the Supreme Court of the 
United States. Lassiter v. Northampton Election 
Bd., 360 U. S. 45 (1959). There the judgment 
of this Court was affirmed by unanimous deci- 
sion. Douglas, J., delivered the opinion and made 
the following pertinent observations: 

“.. (W)hile the right of suffrage is estab- 
lished and guaranteed by the Constitution (Ex 
parte Yarbrough, 110 U. S. 651, 663-665; Smith 
v. Allwright, 321 U. S. 649, 661-662) it is subject 
to the imposition of state standards which are 
not discriminatory and which do not contravene 
any restriction that Congress, acting pursuant 
to its constitutional powers, has imposed. See 
United States v. Classic, 313 U. S. 299, 315. ... 

“We do not suggest that any standards which 
a State desires to adopt may be required of 
voters. But there is wide scope for exercise of 
its jurisdiction. . . . The ability to read and 
write likewise has some relation to standards de- 
signed to promote intelligent use of the ballot. 
Literacy and illiteracy are neutral on race, creed, 
color, and sex, as reports around the world show. 
. . . (I)n our society where newspapers, per- 
iodicals, books, and other printed matter canvass 
and debate campaign issues, a State might con- 
clude that only those who are literate should 
exercise the franchise. . . . 

“The present (North Carolina) requirement, 
applicable to members of all races, is that the 
prospective voter ‘be able to read and write any 
section of the Constitution of North Carolina 
in the English language.’ That seems to us to 
be one fair way of determining whether a 
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person is literate, not a calculated scheme to 
lay springes for the citizen. Certainly we can- 
not condemn it on its face as a device unrelated 
to the desire of North Carolina to raise the 
standards for people of all races who cast the 
ballot.” (Parentheses added). 

Reasonable literacy tests to determine quali- 
fications for voting have been consistently held 
constitutional. Williams v. Mississippi, 170 U. S. 
213, 225 (1898); Davis v. Schnell, 81 F.Supp. 
872, 876 (1949), aff'd. 336 U.S. 933 (1949). See 
also Allison v. Sharp, 209 N. C. 478 (1936). In 
1955 there were nineteen States with constitu- 
tional or statutory requirements of literacy as a 
qualification for exercise of suffrage: Alabama, 
Arizona, California, Connecticut, Delaware, 
Georgia, Louisiana, Maine, Massachusetts, Mis- 
sissippi, North Carolina, New Hampshire, New 
York, Oklahoma, Oregon, South Carolina, 
Washington, Wyoming and Virginia. 31 Notre 
Dame Lawyer, 255 et seq. 

The North Carolina statute requires ability to 
read and write any section of the State’s Con- 
stitution in the English language. It demands 
more than the mere ability to write one’s own 
name and to recognize and read a few simple 
words. In the first place, the reading and writing 
must be in the English language—the common 
language of the Nation. The standard or level 
of performance is the North Carolina Constitu- 
tion. To be entitled to register as an elector one 
must be able to read and write any section 
thereof. Admittedly, the standard is relatively 
high, even after more than a half century of 
free public schools and universal education. But 
the Constitution is the fundamental law of the 
State and defines the form and concept of our 
government. It is the framework for democracy. 
It contains the same basic guaranties of individ- 
ual rights and liberties and the same principles 
of representative government and division of 
powers as are embodied in the Constitution of 
the United States. There is a direct relationship 
between the standard of literacy thus imposed 
and citizenship of the type which should entitle 
one to exercise the ballot. Furthermore, there is 
little excuse for illiteracy in this State. North 
Carolina has a constitutional obligation to pro- 
vide for the education of all its children. Allison 
v. Sharp, supra. “The General Assembly . . . 
shall provide by taxation and otherwise for a 
general and uniform system of public schools, 
wherein tuition shall be free of charge to all 
children of the State between the ages of six 
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and twenty-one years.” Constitution of North 
Carolina, Art. IX, s. 2 (1868-1961). This con- 
stitutional provision has been well implemented 
for more than fifty years. 

We have consulted five unabridged dictio- 
naries, all in general use. A definition of “liter- 
acy,” common to all these, is: “Ability to read 
and write.” In Webster’s New International Dic- 
tionary, 2d Ed. (1951), the definitions, of widest 
application, of the words “read” and “write” are: 
“read—To utter aloud or render something writ- 
ten... .”; “Write—To form, as characters, or to 
trace the letters or words of, on paper, parch- 
ment, etc., with a pen or pencil . . . .” There are 
many other definitions, but they are more lim- 
ited in application. For instance, in oratory, dec- 
lamation, drama or music the word “read” has 
a more specialized meaning. Likewise, to an au- 
thor or composer “write” means something more 
than the tracing of words. 

Educators have an expression “functional 
literacy.” “. .. (A) person is functionally literate 
when he has acquired the knowledge and skills 
in reading and writing which enable him to 
engage effectively in all those activities in which 
literacy is normally assumed in his culture or 
group.” William S. Gray—The Teaching of Read- 
ing and Writing: An International Survey 
(1956). Functional literacy is a praiseworthy 
goal in education, and a high standard of literacy 
among all citizens is extremely desirable. But it 
is our opinion that the General Assembly in- 
tended the words “read” and “write” as used in 
G. S. 163-28 to have those meanings commonly 
attributed to them in ordinary usage. In con- 
struing that section, we give to the words their 
ordinary, natural and general meaning. 

The Constitution of Wyoming provided that 
“No person shall have the right to vote who 
shall not be able to read the constitution of 
this State.” In interpreting this provision the 
Supreme Court of Wyoming said: “... (W)e 
think it should follow that any provision which 
excludes any class of citizens from the exercise 
of the elective franchise ought to receive a 
strict construction, without, however, doing vio- 
lence to or distorting the language, to the end 
that none shall be held excluded who are not 
clearly designated.” (p. 822) A concurring 
opinion comments further: “But the requirement 
of the Constitution is much more than that the 
voter shall simply be able to read. It is that he 
shall be able to read a particular instrument,— 
‘the Constitution of this state.’ These additional 
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words cannot be treated as mere surplusage, and 
rejected from our consideration. . . . The re- 
quirement is not that the voter shall have studied 
or shall understand and comprehend the con- 
tents or substance of it, but that he shall be 
able to read the specific instrument. He must 
have that much and that character of educa- 
tion.” (p. 829). Rosmussen v. Baker, 50 P. 819 
(1897). 

In the instant case, it is our opinion that 
G. S. 163-28 requires nothing more than the 
mere ability to read and write any section of 
the State Constitution in the English language. 
We hold that under the provisions of this sec- 
tion a test of literacy that requires an applicant 
for registration to write a section or sections 
of the Constitution from the reading and dicta- 
tion of another, however fairly and clearly the 
same might be read and dictated, is unreason- 
able and beyond the clear intent of the statute. 
The statute contemplates that the applicant 
shall utter aloud and render in the English 
language any section of the North Carolina 
Constitution from a legible copy of such Con- 
stitution furnished applicant for that purpose, 
and put down in his own handwriting any sec- 
tion thereof with such section before him for 
reference in writing the same. It is not a spelling 
test. Furthermore, the taking of dictation, even 
in longhand, requires skill, learning and practice 
over and beyond the ordinary process of writ- 
ing. 

It is suggested in the amicus curiae brief 
that writing from dictation is not unreasonable 
for that a blind person would be unable other- 
wise to copy a section. We suggest that a blind 
person could not read from an ordinarily printed 
page. Neither could a deaf-mute read aloud or 
take dictation. One without hands could not 
write at all. For the handicapped fair tests 
may and must be devised and given if their 
capabilities are in question. But we deal here 
with one who is apparently possessed of her nor- 
mal physical functions. Such a person would 
not be expected to read from Braille or under- 
stand sign language. 

No case has come to our attention which di- 
rectly involves the reasonableness of writing 
from dictation as a literacy test for voting. But 
we do find that such test has been involved as 
a component of other unreasonable administra- 
tive requirements. The Oklahoma Constitution 
had a provision similar to that of N.C.G.S. 
163-28. The election officials examined a school 


teacher of thirty years experience, required him 
to read seven or eight pages of the Constitution 
and to write from dictation until he had written 
twenty-one pages. After two hours and fifteen 
minutes the officials ruled that he was not 
qualified to register. Others had similar ex- 
periences. The Supreme Court of that State 
declared: “The conduct of the election officers 
at these precincts can find no justification in the 
law, and their protest that they acted in good 
faith is refuted by their conduct.” (p. 37). 
Further: “. . . (W)hen such proposed voter 
read intelligibly and wrote legibly, the section 
of the Constitution designated by the election 
officers, he demonstrated his qualifications to 
vote, and acts on the part of the election officers 
requiring him to write at great length many 
provisions of the Constitution, or detaining him 
for any great length of time under a pretense 
of examination, and thereby delay other persons 
from entering the polls, was without authority 
of law.” (p. 36). Snyder v. Blake, 129 P. 34 
(1912). 

G. S. 163-28 does not contemplate the utmost 
proficiency in reading and writing sections of the 
Constitution. Perfection is not the measure of 
qualification. The standard is reasonable profi- 
ciency in reading and writing any section of the 
Constitution in the English language. The oc- 
casional misspelling and mispronouncing of 
more difficult words should not necessarily dis- 
qualify. The manner of giving the test to phy- 
sically unhandicapped applicants has been 
indicated above. Furthermore, it is not an endur- 
ance test, and the law does not require that a 
prospective registrant read and write all or a 
major portion of the Constitution. The length 
of the tests should not be such as to unneces- 
sarily delay others waiting to register. The 
statute imposes the duty of administering the 
tests upon the registrars. 

“It is, of course, impracticable to lay down 
any very accurate test for determing the voter's 
ability to read and write within the meaning of 
the statute. In a general way, we may say it is 
sufficient if the voter can read in a reasonably 
intelligible manner . . . though each and every 


word may not always be accurately pronounced. 
On the other hand, one is able to write who, 
by the use of alphabetical signs, can express in 
a fairly legible way (the) words . . . though 
each and every word may not be accurately 
spelled.” (Parentheses added ). Justice v. Meade, 
172 S. W. 678, 679 (Ky. 1915). 
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Quaere: May the State Board of Elections by 
virtue of G. S. 163-10 (2), (15), prescribe rules 
and regulations for administering the provisions 
of G. S. 163-28? 

It would be unrealistic to say that the test 
must be administered to all applicants for reg- 
istration. For instance, it would be folly to re- 
quire professors and teachers of political science, 
of known and recognized capabilities, to submit 
to the test. The statute only requires that the 
applicant have the ability. If the registrar in 
good faith knows that applicant has the requisite 
ability, no test is necessary. But there must be 
no discrimination as between citizens. The test 
shall be administered, where uncertainty of abil- 
ity exists, to all alike. 

It should not be overlooked that a law though 
fair on its face and impartial in appearance, may 
be declared unconstitutional if it is administered 
by public authority with an unequal hand, so 
as practically to make unjust and illegal dis- 
criminations between persons in similar circum- 
stances. Lassiter v. Northampton Election Bd., 
supra; Lane v. Wilson, 307 U.S. 268; Williams 
v. Mississippi, supra; Yick Wo v. Hopkins, 118 
U.S. 356; Davis v. Schnell, supra. 

We do not intimate or suggest that the reg- 
istrar of Woodville Township precinct or the 
Bertie County Board of Elections have in any 
way acted in bad faith. But it is our opinion 
that the literacy test as administered by them 
is unreasonable and beyond the intent of the 
statute. 

In summary, before a person may register for 
voting he or she must have the ability to read 
with reasonable proficiency any section from the 
Constitution of North Carolina, and to write in 
a reasonably legible hand any section of the 
Constitution put before him or her. Excessive 
reading and writing may not be required. Writ- 
ing from dictation is not a requirement. The 
test may not be administered so as to discrimin- 
ate between citizens. 
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Plaintiff was well advised to appeal from the 
decision of the registrar and to refuse the test 
offered by the County Board. 

G. S. 163-28.1 to G. S. 163-28.3 make ample 
provision for appeals by rejected applicants. 
Upon appeal from a registrar the matter is heard 
de novo by the County Board of Elections. G. S. 
163-28.2. When there is an appeal from the 
County Board the case is heard de novo in Su- 
perior Court; and appeals from Superior Court 
may be had to this Court. G. S. 163-28.3. Thus 
an applicant for registration is afforded ample 
opportunity to demonstrate and have adjudi- 
cated his or her qualifications for voting fran- 
chise; and under our statutes these opportuni- 
ties may not be denied. 

Defendant contends that plaintiff has no stand- 
ing on appeal either in Superior Court or this 
Court for that she did not exhaust her admin- 
istrative remedies. It is true that the State leg- 
islative process, administered by authorized off- 
cials and boards, must be completed before 
resort may be had to the courts. But G. S. 163- 
28.1 to G. S. 163-28.3 provide for judicial pro- 
cedure. For this reason the contention is invalid. 
Lane v. Wilson, supra; Mitchell v. Wright, 154 
F.2d 924 (5C 1946). 

This cause is remanded to the end that the 
Superior Court make an order requiring the 
registrar of Woodville Township precinct forth- 
with, upon application by Nancy Bazemore, 
plaintiff herein, to administer to her the educa- 
tional or literacy test in accordance with the 
provisions of G. S. 163-28 as interpreted by this 
opinion, and directing, if she be found qualified, 
that she be duly registered as of 14 May 1960. 
If plaintiff is found by said registrar not to be 
qualified for registration, she may, if so advised, 
employ the statutory provisions for appeal. 

Error and remanded. 


Parker, J. concurs in result. 
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EMPLOYMENT 
Unfair Labor Practices—Federal Statutes 


NATIONAL LABOR RELATIONS BOARD, Petitioner v. INTRACOASTAL TERMINAL, INC., 
and Louisiana Processing Co., Inc., Respondents. 


United States Court of Appeals, Fifth Circuit, February 24, 1961, 286 F.2d 954. 


SUMMARY: Upon complaint that corporate employers at Harvey, Louisiana, were engaging 
in unfair labor practices violative of the National Labor Relations Act, a hearing was con- 
ducted by an NLRB trial examiner. He found that, while a petition for an NLRB representa- 
tion election was pending, the employers had posted a notice that, after complaints from 
Negro employees, they confirmed their policy of “preventing as far as possible discrim- 
ination against colored employees on the basis of color alone,” and that “Effective January 
1, 1958, all employees, regardless of race, will be entitled to two weeks vacation after one 
year of continuous service.” Further, it was found that after the petitioning union had been 
certified, Negro employees learned in the summer of 1958 that they would receive one-week 
vacations as before. This unilateral repudiation of the new policy, after the selection of 
a bargaining agent, was found to be a failure to bargain [violating Sec. 8(a) (5) of the 
NLRA] and discrimination having the effect of discouraging union membership [violating 
Sec. 8(a) (3) of NLRA]. The NLRB agreed with the examiner’s findings and conclusions, 
and ordered the employers to cease unilaterally changing the working conditions and from 
discouraging union membership by withholding paid vacations under the August, 1957, 
plan. It was further required that the employers “make whole” Negro employees for any 
loss of paid vacations resulting from the employers’ violation of the NLRA. 4 Race Rel. L. 
Rep. 1078 (1959). 

On petition of the NLRB for enforcement of its order, the Court of Appeals for the Fifth 
Circuit found no basis for the Board’s conclusion that the change of order as to the vacation 
period was a violation of Section 8(a) (3). The court stated that “the Board could not pos- 
sibly infer that the discrimination . . . was designed ‘to encourage or discourage membership 
in the Union,’ ” within the terms of that section, since it did not appear that the company had 
knowledge of Negro or white employees’ status regarding union membership. However, the 
court agreed with the Board concerning Section 8(a)(1) that “this unilateral change in 
policy touching on vacation time . . . was not within the area of negotiations during the bar- 
gaining sessions and was therefore not a permissible activity even following the impasse.” Ac- 
cordingly, the court granted the petition for enforcement of the Board’s order to the extent 
that it ordered the employers to cease and desist changing employees’ vacation rights with- 
out first consulting the union, and required the employers to “make whole” Negro employees 
for loss of paid vacations. 


Before TUTTLE, Chief Judge, JONES, Circuit Judge, and MIZE, District Judge. 


TUTTLE, Chief Judge. plant at Harvey, Louisiana, in receiving, 
: . * toring and shipping oil field materials 
This case is before the court on the petition a . 
of the National Labor Relations Board for en- bess Pa of esoean oS a 
forcement of its order against the respondents. P 8 ey» g 


The order is reported at 125 NLRB. 31. Es-  Pusneat “pe merece ERMC OB oe 
ora Sewage me ae Te which adjoined the plant of Intracoastal. 
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: . their stock is owned by the same persons, 


“Intracoastal Terminal, Inc. and Louisi- and their labor relations and overall policies 
ana Processing Company, Inc. are a single were determined by the same individual. 
employer within the meaning of the Act. (p. 36). 
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“On August 26, 1957, while petitions 
(for election) were pending before the 
Board * * * the Respondents posted a no- 
tice to employees, saying that complaints 
had been received from the Negro em- 
ployees, that a meeting of all employees had 
been held, and that as a result the Re- 
spondents confirmed their policy of ‘pre- 
venting as far as possible discrimination 
against the colored employees on the basis 
of color alone.’ The notice announced that 
effective immediately all employees would 
be eligible for bonuses on the same basis 
and that employees would be upgraded on 
the basis of ability, without regard to 
race * * *. The notice contained a third 
provision, as follows, which was not ful- 
filled: 

“Effective January 1, 1958, all employees, 
regardless of race, will be entitled to two 
weeks vacation after one year of continu- 
ous service. 

“During 1957 white employees who had 
been at work for a year were entitled to a 
paid vacation of 2 weeks. Negro employees 
of like service were entitled to 1 week’s 
paid vacation. Thus, the effect of the new 
vacation policy, had it been carried out, 
would have been to double the vacation 
periods of eligible Negro employees. 

“On the day that the above notice was 
posted, the Board issued its Decision and 
Direction of Election in the representation 
cases. On September 24, 1957, an election 
was held. Of 62 votes cast, 43 were in 
favor of the Union. There is no allegation 
or evidence that the Respondents’ an- 
nounced intent to end racial discrimination 
in employment was motivated by a desire 
to cause the Union’s defeat in the election. 
Instead, as the Respondents said, they were 
motivated by the Negroes’ complaints 


against the unequal working conditions. 
= * 2 


“® ® * During 1958, the white and col- 
ored employees received unequal vacations 
as in past years. The Respondents made no 
written or oral announcement that the va- 
cation provision of the notice of August 
1957 was being rescinded. The Respondents 
simply kept silent and it was not until the 
summer of 1958, when vacations were being 
scheduled, that the Negro employees 
learned that they would not receive vaca- 
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tions of 2 weeks. The record does not dis- 
close the date of the Respondents’ decision 
to repudiate the vacation provision of the 
notice of August 1957. Hooper, their presi- 
dent, testified that the Board’s Direction 
of Election was received after the notice 
was posted, that he understood that any 
change in working conditions, whether to 
the employees’ benefit or detriment, ‘would 
be looked upon in the same light as some 
intimidation or some act of reprisal, and 
that ‘rather than get involved in a situation 
where we could be charged with trying to 
entice (the employees) in the election,’ the 
Respondents decided not to carry out the 
new vacation policy. The quoted testimony 
indicates that the decision to continue a 
racially discriminatory vacation policy was 
made before the election.” 


The Board found that the decision of the 
company to rescind its vacation policy for Negro 
employees “was made sometime after the elec- 
tion,” and that such decision was discriminatory 
in violation of Section 8(a) (3), as well as a 
refusal to bargain in violation of Section 8(a) 
(5). 29 U.S.C.A. § 158(a) (3, 5). 


* * * 


The next question is whether the unilateral 
cancellation by the respondents of their an- 
nounced policy to give the Negro employees an 
additional week’s vacation to correspond with 
that granted the white employees was a violation 
of Sections 8(a) (3) or Section 8(a) (1). 

We find no basis for a conclusion that the 
change of order as to the vacation period was 
a violation of Section 8(a) (3) which, of course, 
prohibits “discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage 
membership in any labor organization.” (Em- 
phasis supplied. ) 

In Radio Officers Union v. N. L. R. B., 347 
U.S. 17, at page 43, 74 S.Ct. 323, 337, 98 L.Ed. 
455, the Supreme Court made clear what should 
be apparent from the language of the Act itself. 
That is, “only such discrimination as encourages 
or discourages membership in a labor organiza- 
tion is prescribed.” When it comes to the proof 
of motive, we agree with the statement recently 
made by the Court of Appeals for the Ninth 
Circuit in Pittsburgh-Des Moines Steel Co. v. 
N. L. R. B., 284 F.2d 74, where, on page 82, it 
was said: 
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“The conclusive presumption of intent set 
out in Radio Officers’ is dependent on two 
prerequisites. First, the encouragement or 
discouragement of union membership must 
be a natural and foreseeable consequence 
of the employer's discrimination. And sec- 
ond, the discrimination itself must be based 
solely upon the criterion of union member- 
ship. This second prerequisite is, we think, 
of the utmost importance.” 


Since it does not appear that there was any 
knowledge on behalf of the company as to the 
status of the Negro or white employees touching 
on Union membership, the Board could not pos- 
sibly infer that the discrimination against the 
Negro employees was designed “to encourage or 
discourage membership in the Union.” So far 
as the record shows, the Negro employees who 
were discriminated against may all have been 
non-union employees. 


With respect to Section 8(a) (1), however, 
we agree with the Board that this unilateral 
change in policy touching on vacation time for 
a group of employees was not within the area 
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of negotiations during the bargaining sessions 
and was therefore not a permissible activity 
even following the impasse. It was not suggested 
at any time during the bargaining sessions that 
the Negro employees would be treated differ- 
ently with respect to vacation privileges than the 
other employees. The change in working con- 
ditions thereafter unilaterally instituted was not 
permissible under the Rule laid down by this 
court in N. L. R. B. v. J. H. Rutter-Rex Manu- 
facturing Co., 5 Cir., 245 F.2d 594. 

The petition of the Board for enforcement of 
the order is granted to the extent that it orders 
that the Respondents shall cease and desist from 
“changing vacation rights of employees without 
first consulting the Union,” and to the extent 
that it requires the following affirmative action: 
respondents shall “make whole their Negro em- 
ployees in the manner set forth in the action of 
the intermediate report entitled, ‘the remedy’, 
for any loss of paid vacations they suffered by 
reason of the respondents’ discrimination against 
them.” 

In all other respects, enforcement will be 

Denied. 





GOVERNMENTAL FACILITIES 
Golf Courses—Alabama 


John H. SAWYER, et al. v. CITY OF MOBILE, Alabama, et al. 


United States District Court, Southern District, Alabama, Southern Division, March 13, 1961, Civil Ac- 
tion No. 1999, __ F .Supp.___ 


SUMMARY: Mobile, Alabama, Negroes brought a class action in federal district court for a 
declaratory judgment and an injunction restraining the city, its mayor and commissioners, 
and the professional manager of the municipal golf course from denying to Negro citizens 
use of the course on account of race. Plaintiffs also sought $5,000 damages for having had 
to travel long distances to other cities to play golf because of the unavailability of golf 
facilities locally. A motion to dismiss was granted as to the manager because of insufficient evi- 
dence to support a verdict. On a finding that plaintiffs had been denied use of the course 
because of their race, the court entered an order declaring them to be entitled to such use, 
and enjoining defendants from denying that right to them and their class. It was held, how- 
ever, that the claim for damages was not warranted by the facts. 


THOMAS, District Judge. 


for themselves and other Negroes similarly situ- 
ated, bring this complaint, the same being an 
action for declaratory judgment and for an in- 
junction restraining the City of Mobile, its Mayor 
and Commissioners, and Tom Klumpp, profes- 


Plaintiffs, Negro citizens of the United States 
and of the City of Mobile, State of Alabama, 
and resident taxpayers of the City of Mobile, 
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sional manager of the Mobile Municipal Golf 
Course, from denying to Negro citizens, on ac- 
count of race, permission to play golf on the 
municipal golf course; and for an injunction 
restraining the defendants from denying to the 
plaintiffs and other Negroes similarly situated 
the use of the municipal golf course. Plaintiffs 
also ask for judgment against the defendants in 
the sum of $5,000 for damages. 


At the conclusion of the trial, defendant 
Klumpp moved to dismiss the complaint as to 
him on the ground that the evidence failed to 
substantiate the complaint against him. The 
Court reserved its ruling on said motion. 


FINDINGS OF FACT 


The Mobile Municipal Golf Course is the only 
publicly supported golf course in Mobile, Ala- 
bama. There do exist privately owned golf 
courses, but none of these are owned by Negroes 
or open to them. Members of the Negro race 
are not permitted to play golf on the municipal 
golf course. This is a policy established by the 
city government. The City of Mobile owns, 
maintains, and operates the golf course for the 
exclusive use of white persons. 


The plaintiffs, who at all times pertinent met 
all the lawful requirements necessary to play 
golf on the municipal golf course, and possessed 
the necessary equipment with which to play, 
presented themselves on February 24, 1958, at 
the Mobile Municipal Golf Course and requested 
permission to register and play golf on the 
course. This request was denied. 


Subsequent to that event, the plaintiffs, 
through their attorney, received a letter dated 
March 28, 1958, from the Mayor of the City of 
Mobile, which stated in effect that the Mobile 
Municipal Golf Course was designated for the 
use of white persons only. 


One of the City Commissioners testified that 
the golf course was for the exclusive use of white 
persons. He further testified that the City Com- 
mission was trying to obtain funds with which 
to construct a golf course for Negroes in Mobile, 
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but that this project was not foreseeable in the 
very near future. 

The plaintiffs testified that because of the un- 
availability of golfing facilities in this area, they 
have had to travel to Pensacola, Florida, a dis- 
tance of some sixty miles, and to New Orleans, 
Louisiana, a distance of some hundred and fifty 
miles, to play golf. Plaintiffs endeavor to set 
up as damages the expenses incurred and the 
inconvenience occasioned by reason of these 
trips. 


CONCLUSIONS OF LAW 


Jurisdiction of this cause is vested in the 
Court under the authority of 42 U.S.C.A., sec- 
tions 1981, 1983; and 28 U.S.C.A., section 
1343(3). 

The sole question presented by this cause is 
whether or not these plaintiffs and other Negroes 
similarly situated, in being denied the oppor- 
tunity to play golf on the Mobile Municipal 
Golf Course, have been deprived, under color 
or law, of their rights, privileges, and immuni- 
ties as secured by the Constitution and laws of 
the United States. This question is not unique. 
It is not new. It has been resolved by the Su- 
preme Court of the United States and the Fifth 
Circuit Court of Appeals. Holmes et al. v. City of 
Atlanta et al., 350 U.S. 879; City of Fort Lauder- 
dale v. Moorhead et al., 248 F.2d 544. On the 
basis of these authorities, which are binding on 
this court, the plaintiffs are entitled to relief 
and the defendants and their agents must be 
permanently enjoined from denying to these 
plaintiffs and other Negro citizens similarly situ- 
ated, because of race or color, the use of the 
Mobile Municipal Golf Course. 

I am of the opinion that the evidence does not 
support a verdict against the defendant Tom 
Klumpp. It follows that the motion of Klumpp 
to dismiss should be granted. 

The Court is further of the opinion that the 
plaintiffs’ claim for damages is unwarranted 
under these facts. 

A judgment will be entered in conformity 
with these findings of fact and conclusions of 
law. 
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GOVERNMENTAL FACILITIES 

Golf. Courses—South Carolina 

John H. CUMMINGS, et al. vy. The CITY OF CHARLESTON, et al. 

United States Court of Appeals, Fourth Circuit, April 16, 1961, 288 F.2d 817. 


SUMMARY: Negro citizens of Charleston, South Carolina, filed suit in federal district court 
asking for an injunction against the operation of a municipal golf course on a segregated 
basis. The court held the statutes requiring such segregation unconstitutional and granted 
an injunction agains! segregated operation of the facilities. Since the deed under which the 
city held the golf course required reversion of the land to the former owners if it was not used 
as a golf course, and since the citv anticipated difficulties in adjusting to a non-segregated 
operation, a delay of eight months was allowed in the effective date of the order. 5 Race Rel. 


L. Rep. 1137 (1960). 


Plaintiffs appealed, attacking the delay as unreasonable, unsupported by any evidence 
demonstrating necessity, and a denial of equal protection secured by the Fourteenth Amend- 
ment. The Court of Appeals for the Fourth Circuit found from the record no evidence tend- 
ing to explain the delay “for what would seem to be an unreasonable period of time” or to 
indicate that the injunction could not have been made immediately effective. But, since it ap- 
peared that plaintiffs’ counsel had suggested below that the injunction not be operative for 
six months after date of the order, and more than four months from that time had already 
elapsed, the court remanded the case for modification of the order to make the injunction cf- 


fective six months from November 26, 1960, as originally proposed by plaintiffs. 
Before SOBELOFF, Chief Judge, and HAYNSWORTH and BOREMAN, Circuit Judges. 


PER CURIAM: 


Appellants, Negro citizens and residents of the 
City of Charleston, South Carolina, as plaintiffs 
in a class action instituted and prosecuted on 
behalf of themselves and other similarly situ- 
ated, sought a permanent injunction restraining 
The City of Charleston and other named de- 
fendants, appellees, from denying access to the 
recreational facility of a municipal golf course 
to any person for reasons of race or color. A full 
hearing of the controversy was held on Septem- 
ber 7, 1960, and the decision granting the in- 
junction was announced on November 26, 1960. 
However, the District Court concluded that it 
would be “equitable” to give the defendants a 
reasonable period of time for compliance and 
provided that the order granting injunctive re- 
lief should not be effective until eight months 
from and after the date of its entry. Appellants 
attack the “delay” of eight months as unreasona- 
ble, unsupported by any evidence demonstrating 
necessity and as a denial of the equal protection 
of laws secured to them by the Fourteenth 
Amendment to the Constitution of the United 
States. 

We have searched the record and have found 
no evidence which would tend to explain the 
postponement of the effective date of the in- 


junction order for what would seem to be an 
unreasonable period of time. We do not hold 
or even intimate that, if justifying circumstances 
were made to appear, the trial court could not 
exercise its sound discretion. But it is not ap- 
parent from the record that any real administra- 
tive or other problems are here involved such 
as are present in some of the school desegrega- 
tion cases. Indeed, the record discloses nothing 
which would indicate that the injunction could 
not have been made immediately effective. 

However, the unchallenged statement was 
made by counsel for the defendants at the bar 
of this court that plaintiffs’ counsel tendered to 
the District Court a suggested form of final 
order which contained the provision that the in- 
junction should not be operative until six months 
following the date of the entry of the order. 
Since more than four months have already 
elapsed following the entry of the final order, 
under the circumstances we believe that it 
would not be unfair or prejudicial to any of the 
parties involved to make the injunction effective 
six months from November 26, 1960, as origi- 
nally proposed. It is so directed. 

The case will be remanded to the District 
Court for modification of its order consistent 
with the views herein expressed. 

Remanded with direction. 

















1961-62) COURTS 487 


GOVERNMENTAL FACILITIES 


Housing, Parks—lllinois 
DEERFIELD PARK DISTRICT, etc. v. PROGRESS DEVELOPMENT CORPORATION, etc., et. 


al. 
Supreme Court of Illinois, April 26, 1961, Docket No. 36207, N.E.2d 


SUMMARY: A real estate company bought 22 acres of land in Deerfield, Illinois, an all-white 
suburb of Chicago, for residential subdivision development. After construction was under- 
way, it became known in the community that the company intended to reserve about a fourth 
of the lots for sale to Negroes. Shortly thereafter, the city halted the construction of model 
houses in the subdivision, charging violation of building codes. Also, the park district started 
condemnation proceedings in a state court to create a public park on the subdivision site. This 
latter action was subsequently approved in a referendum. The company then brought suit in 
a federal district court against Deerfield, its officers, the park district, and a number of persons 
who were alleged to have instigated condemnation proceedings. Alleging a conspiracy to 
deprive the company of its right to hold, sell and convey real property, plaintiffs sought dam- 
ages as well as an injunction. A temporary restraining order was entered against the Deer- 
field officials, but at a hearing on a temporary injunction, the court dismissed the action, 
holding that no conspiracy had been proved. 5 Race Rel. L. Rep. 427 (1960). 

On appeal, the Court of Appeals for the Seventh Circuit held that the lower court cor- 
rectly refused to grant a temporary injunction, since the finding that no conspiracy existed was 
sustained by the evidence; but the disposition of the whole case on the hearing for equitable 
relief was held to be in error. Plaintiffs must be given the opportunity, the court said, to at- 
tempt to prove in a jury trial that a conspiracy has taken place which entitles them to legal 
damages, even though they are unable to prove such a conspiracy as would entitle them to 
equitable relief. The court noted that no individual has claimed that he was denied the right 
to buy a home, or deprived of any other constitutional right; the only contention is that a 
corporation has been denied the right to make a profit. The latter charge was held to be a 
proper basis for a damages action, and the case was remanded to the district court for trial. 


6 Race Rel. L. Rep. 222 (1961). 


Meanwhile, in the state court, the company moved to dismiss the park district’s condem- 
nation proceedings on the grounds that the pending federal court action precluded the pro- 
ceedings, that the condemnation was part of a conspiracy to deprive the company of its rights, 
that there was no public need of the property, that there was a lack of good faith, and that the 
action was an abuse of the power of eminent domain. Subsequently, an offer of proof by the 
developer was refused by the trial court on the basis of the park board’s argument that the 
question of conspiracy and civil rights could be tried only in the federal courts, as the forum 
which the company itself had chosen. On appeal, the Supreme Court of Illinois held that 
although the company’s offer of proof was prolix and frequently irrelevant, it did contain 
allegations sufficient to charge the park district with using its power of eminent domain 
“for the sole and exclusive purpose of preventing the sale of homes to Negroes.” If proved, 
the court held, this fact would constitute a “denial of the necessary prerequisite to condemna- 
tion of necessity and public use.” The trial court’s action was reversed and a hearing ordered on 
whether the condemnation was necessary and for a public purpose. 











SOLIFSBURG, J. 


This is an appeal from a judgment of the 
trial court in consolidated condemnation cases 
on June 28, 1960, ordering that title to certain 
real estate vest in the petitioner, the Deerfield 
Park District, (hereinafter called Park District), 
upon their depositing the sum of $168,500 with 


the county treasurer of Lake County. By this 
appeal, defendants, Progress Development Cor- 


_ poration and Chicago National Bank, as trustee, 


(hereinafter referred to jointly as Progress), 
seek to set aside the judgment and overrule the 
motion of the Park District to strike portions of 
defendants’ traverse or motion to dismiss. No 
question is raised as to the amount of just com- 
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pensation for the land taken which was stip- 
ulated in the trial court. 

Stripped of the epithetical rhetoric of the par- 
ties the sole question before this court is the 
scope and extent of the issues which may proper- 
ly be submitted to the trial court in a condemna- 
tion proceeding. However, a decision of this 
question necessitates a review of the proceed- 
ings both in the trial court and Federal courts, 
together with the prior history of this contro- 
versy. 

Beginning in April, 1959, and subsequent 
thereto, Progress acquired for residential devel- 
opment two unimproved tracts of real estate in 
the village of Deerfield, Lake County, Lllinois. 
One tract approximately fifteen acres became 
known as Floral Park Subdivision and the other 
tract of approximately seven acres, as Pear Tree 
Subdivision. 

On July 8, 1959, the plat of Floral Park Sub- 
division was duly approved by the Deerfield 
village board. This plat was properly recorded 
on July 31, 1959, and provided for 39 residential 
lots. Thereafter, Progress commenced the in- 
stallation of water, sewer and street improve- 
ments and the construction of two model homes 
with village board approval. 

On September 16, 1959, the plat of Pear Tree 
Subdivision was approved by the Deerfield vil- 
lage board and was recorded on September 18, 
1959. This plat provided for twelve home sites. 

On December 7, 1959, the Deerfield Park 
Board took formal action to designate Floral 
Park and Pear Tree subdivisions as park sites 
and ordered that they be acquired by condem- 
nation proceedings for park purposes. Plaintiffs 
rejected an offer of the Park Board to purchase 
these subdivisions for $166,199.91. In the same 
meeting the Park Board, by proper resolutions, 
provided for a referendum to be held on De- 
cember 21, 1959, for the purpose of submitting 
to the voters of Deerfield a $550,000 bond issue, 
$175,000 of which was designated for the pur- 
chase of the two subdivisions owned by Progress. 
The remainder of the bond issue was to cover 
the acquisition of four other park sites of ap- 
proximately 58 acres, making a total of approxi- 
mately 80 acres in the six tracts. 

On December 21, 1959, the bond issue ref- 
erendum was held. The election carried, and 
the bond issue was approved by the voters. 

The following day Progress, and their present 
corporation, Modern Community Developers, 
Inc., instituted suit in the United States District 


[Vox. 6 


Court against the Park District, the village of 
Deerfield, and their respective boards, together 
with other individuals. The complaint alleged 
a conspiracy to deprive plaintiffs of their civil 
rights, and sought to enjoin the Park District 
from condemning the land; the village from 
unlawful enforcement of their building code; and 
further sought damages against all defendants. 
Progress Development Corporation vy. Mitchell, 
182 F. Supp. 681. 

At the same time Progress and Modern sought 
a temporary restraining order from the United 
States District Court against the Park Board and 
the village trustees. The order was granted as to 
the village trustees but denied as to the Park 
Board. Two days later, on December 24, 1959, 
the Park District filed the present condemnation 
petition. 

By agreement the condemnation proceedings 
were held in abeyance until hearings in the 
United States District Court were concluded. 

On March 4, 1960, the United States District 
Court denied injunctive relief and dismissed the 
complaint of Progress and Modern and granted 
summary judgment thereon and they appealed. 

Thereafter on March 11, 1960, Progress filed 
a motion to dismiss the condemnation petition 
on five grounds: 

1. That a prior action is pending between 
the petitioner and one of the defendants in the 
United States District Court involving the same 
subject matter. 

2. That the filing of the condemnation peti- 
tion is an overt act in a conspiracy to deprive 
Progress of its civil rights. 

3. That there is no bona fide public need for 
acquisition of this property for public use. 

4. That petitioner did not negotiate or bar- 
gain in good faith. 

5. That the acts of the petitioner in con- 
spiracy with others are abuses of the power of 
eminent domain. 

In support of the motion, Progress attached a 
copy of their complaint in the United States Dis- 
trict Court. The same day the Park District 
moved to strike grounds 1, 2, and 5 of the mo- 
tion to dismiss and filed an answer to grounds 
3 and 4. The trial court granted the motion to 
strike grounds 1, 2 and 5 and, finding grounds 
3 and 4 constituted a traverse of the petition to 
condemn, set the same for hearing. 

Upon the hearing the Park District intro- 
duced evidence of its resolutions designating 
these areas as necessary park sites and authoriz- 
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ing their acquisition. They further proved offers 
to purchase and their refusal. Progress then sub- 
mitted a 50-paragraph request for admission of 
facts which appears to have been treated below 
as an offer of proof. Objections thereto were 
sustained. 

The gist of the rejected offer of proof is that 
Progress follows a policy of building homes for 
sale to Negroes and white persons; a policy 
first revealed to the general public on Novem- 
ber 11, 1959. Prior to July, 1959, there were 
“For Sale” signs on the property; and the Park 
District did not contact the owner. The Park 
District and the local school board had many 
meetings with regard to school and park and 
swimming pool sites prior to November 11, 1959, 
but no discussion was had or acquisition at- 
tempted in relation to Floral Park or Pear Tree, 
until the public disclosure of the controlled oc- 
cupancy policy of Progress. 

Progress offered no further proof, and the 
parties stipulated as to the fair market value of 
the premises, and the order of condemnation 
was entered. 

During the pendency of this appeal, the 
United States Court of Appeals for the Seventh 
Circuit, affirmed the orders of the district court 
denying plaintiffs’ motion for a preliminary in- 
junction; but reversed the orders and judgment 
dismissing the complaint and granting summary 
judgment thereon. The cause was remanded for 
a trial on the merits. The court also denied a 
motion for mandatory injunctive relief. Progress 
Development Corporation yv. Mitchell, Doc. 
12976, January 4, 1961, Fed. 
2d———————— ; 

On this appeal, Progress insists that they have 
been denied a right to a hearing in the trial 
court on their charges that the present con- 
demnation proceeding is a part of a conspiracy 
to deprive Progress of their civil rights. 

The Park District, however, maintains that 
the issues of conspiracy and a denial of civil 
rights can only be adjudicated in the forum of 
Progress’s choice, the Federal courts; and that 
the Park District sufficiently proved below the 
necessity for condemnation. 

It is conceded, as it must be, that every private 
owner of property holds his title subject to the 
lawful exercise of the sovereign power of emi- 
nent domain, and courts may not substitute their 
judgment for that of the condemning authority 
in inquiring into the necessity and propriety of 
the exercise of the power. School Trustees v. 
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Sherman Heights Corp. 20 IlL2d 357; County 
Board of School Trustees v. Batchelder, 7 I.2d 
178. 

Nevertheless the power of eminent domain, 
great as it is, is subject to constitutional limita- 
tions, and the courts may interpose their au- 
thority to prevent a clear abuse of the exercise 
of that right. Department of Public Works and 
Buildings v. Lewis, 411 Ill. 242; City of Chicago 
v. Vacarro, 408 Ill. 587; Tedens v. Sanitary Dis- 
trict of Chicago, 149 Ill. 87. 

It is also well settled that State power cannot 
be used as an instrument to deprive any person 
of a right protected by the Federal constitution. 
Gomillion v. Lightfoot, 362 U.S. 916, 5 L. ed. 2d 
110; Shelley v. Kraemer, 334 U.S. 1, 92 L. ed. 
1161; Aaron v. Cooper, 358 U.S. 3, L. ed. 2d I. * 

If, therefore, the Park District’s attempted ex- 
ercise of the power of eminent domain would 
deprive Progress of equal protection of the law, 
it is the duty of the Illinois courts to prevent it. 
We do not think the resort of Progress to the 
Federal forum absolves the tribunals of this 
State from the duty of protecting their rights. 

The present status of the Federal proceedings 
merely determines that Progress has failed to 
show sufficient ground for the issuance of a 
temporary Federal writ to stay the Illinois con- 
demnation proceeding. There is at this time no 
final adjudication of the question of law regard- 
ing Progress’s purported defense to condemna- 
tion. 

The time was ripe to determine the validity 
of the defense in the trial court, and it was of 
necessity so determined by the judgment order. 


The issues before us therefore narrow to two 
questions. (1) Did the stricken counts of the 
motion to dismiss contain allegations of fact 
which if proved would constitute a defense to 
the petition? (2) Did the offer of proof upon 
the traverse constitute a good defense? 

We have carefully examined the motion to 
dismiss and the district court complaint which 
apparently is incorporated therein by reference. 
Viewed together they are replete with unsup- 
ported conclusions and voluminous allegations 
of fact which appear to be completely imma- 
terial to any issue in this case. However, we 
think that the 42-page complaint contains alle- 
gations sufficient to charge the Park District 
with using its power of eminent domain for 
“the sole and exclusive purpose” of preventing 
the sale of homes by Progress to Negroes in 
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violation of Progress’s right to equal protection 
of the law. 

We consider such a charge, if proved, to be 
a denial of the necessary prerequisites to con- 
demnation of necessity and public use, and 
therefore a defense to the petition. 

This conclusion, however, does not mean that 
all, or even a substantial part of the matters 
alleged by Progress are material to this inquiry. 
We think it of no importance that the citizens 
of Deerfield, and even a member of the Park 
District board were opposed to the policy of 
controlled occupancy adopted by Progress. Nor 
is the fact that steps to acquire this land were 
not taken prior to Progress’s announcement of 
its policies material here. 

The material questions of fact are whether or 
not Deerfield needed park sites; whether or not 
Progress’s property is suitable for park sites; and 
whether or not these sites will be devoted to 
public use. On these issues the Park District has 
made a prima facie case. School Trustees v. 
Sherman Heights Corp. 20 Tll.2d 357. 

It then became incumbent upon Progress to 
rebut the prima facie case by material evidence. 
Progress, however, seems to argue that the facts 
which they have offered to prove would suffi- 
ciently rebut the Park District case. In this con- 
tention they rely on the recent case of Gomillion 
v. Lightfoot, 362 U.S. 916, 5 L. ed. 2d 110. As we 
have noted before, the teaching of that case is 
relevant here, but we think the facts are inap- 
posite. The Gomillion case involved a suit for 
declaratory judgment by several Negroes claim- 
ing that Local Act 140 of the Alabama legisla- 
ture was invalid on the ground that it deprived 
them of certain constitutional rights. Act 140 
redefined the territorial limits of the city of 
Tuskegee, converting its shape from square to 
an “uncouth twenty-eight sided figure.” All but 
four or five of approximately 400 qualified Negro 
voters were thereby excluded from the munici- 
pality while none of approximately 600 white 
voters were removed. 

The United States Supreme Court, in strik- 
ing down the redistricting, said: 

“These allegations, if proven, would abundant- 
ly establish that Act 140 was not an ordinary 
geographic redistricting measure even within 
familiar abuses of gerrymandering. If these alle- 
gations upon a trial remained uncontradicted 
or unqualified, the conclusion would be irre- 
sistible, tantamount for all practical purposes 
to a mathematical demonstration, that the leg- 


islation is solely concerned with segregating 
white and colored voters by fencing Negro 
citizens out of town so as to deprive them of 
their pre-existing municipal vote. 

oO oO °° 


“The complaint amply alleges a claim of racial 
discrimination. Against this claim the re- 
spondents have never suggested, either in their 
brief or in oral argument, any countervailing 
municipal function which Act 140 is designed to 
serve.” 

In the case at bar, the action protested—the 
condemnation of land for park purposes, is a 
legitimate and laudable municipal function. The 
designation of Progress’s land as a park site 
and its acquisition, standing alone, contains no 
such irresistible mathematical demonstration of 
illegal purpose as contained in the Alabama 
legislation. 

In Gomillion, the United States Supreme 
Court did not engage in any metaphysical in- 
vestigation into the motives of the legislators. 
They found the inescapable illegal purpose from 
the act itself. From an examination of the record 
in the case at bar, it is apparent that many of 
the allegations of Progress are framed for the 
purpose of directing a judicial inquiry into the 
motives of the individual members of the Park 
District Board, rather than into the actual pur- 
pose for which this land is sought. This is clearly 
an inappropriate area for judicial inquiry. (De- 
troit United Railway v. City of Detroit, 255 U.S. 
171, 178, 65 L. ed. 570; Soon Hing v. Crowley, 
113 U.S. 703, 710-711, 28 L. ed. 1145; Sinclair 
Refining Co. v. City of Chicago, (7th cir.) 178 
F.2d 214, 217.) As we stated in Ligare v. City of 
Chicago, 139 Ill. 46, in a condemnation case the 
purpose for which the power of eminent domain 
is exercised may be questioned, but “the motives 
that may have actuated those in authority are 
not the subject of judicial investigation.” 

We cannot see how the rule could be other- 
wise. If parks are needed in Deerfield, and if the 
land so selected for them is appropriate for that 
purpose, the power of eminent domain cannot 
be made to depend upon the peculiar social, 
racial, religious or political predilictions of either 
the condemning authority or the affected prop- 
erty owner. Progress is entitled to the same op- 
portunity to hold land and operate a business 
as anyone else. They, like all others, hold their 
land subject to the lawful exercise of the power 
of eminent domain. They like all others are en- 
titled to show, in a condemnation proceeding, 
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that the land sought to be taken, is sought not 
for a necessary public purpose, but rather for 
the sole purpose of preventing Progress from 
conducting a lawful business. Cf. Progress De- 
velopment Corporation vy. Mitchell, (7th cir.) 
Doc. 12976, folio 19, 286 F.2d 222. 

In the light of these observations, we must 
consider the record below. We think that any 
proper proof on the issue of the right of con- 
demnation could have been presented on the 
pleadings before the trial court on the hearing 
on the traverse. If by the trial court’s ruling, it 
was intended to strike the allegation and deprive 
Progress of the right to prove by material facts 
that the exercise of eminent domain in the in- 
stant case was not necessary, and was not to be 
devoted to a public use, but was for the sole 


COURTS 491 


purpose of depriving Progress of the right to do 
business, then the ruling was in error. We have 
carefully examined the record, and while we 
feel that Progress’s offer of proof was in poor 
form, and to large degree immaterial, the col- 
loquy in the trial court, and the briefs and 
argument before us indicate a restriction on the 
right of Progress to prove a lack of necessity 
and public purpose. From the record as a whole 
we feel that justice will be served in reversing 
the judgment of the trial court and remanding 
the cause for the sole purpose of permitting 
Progress a full hearing on the question of 
whether this taking is necessary and for a public 
purpose. 


Reversed and remanded, with directions. 





GOVERNMENTAL FACILITIES 


Swimming Pools—Florida 


CITY OF MIAMI, FLORIDA v. Irvena A. PRYMUS and Clemmie Young. 
United States Court of Appeals, Fifth Circuit, March 30, 1961, 288 F.2d 465. 


SUMMARY: In a elass action filed by two Negro women against the City of Miami, Florida, 
and named city officials, the federal district court enjoined defendants and their successors 
in office, agents and employees from denying plaintiffs and other Negroes the full use of a city- 
owned and operated swimming pool solely because of race. 5 Race Rel. L. Rep. 1150 (1960). 
On appeal, the Court of Appeals for the Fifth Circuit affirmed, rejecting the objections: (1) 
that plaintiffs had failed to exhaust their administrative remedies, because there existed no 
administrative remedy or procedure to exhaust; (2) that one of the two individual plaintiffs 
was not a city resident, because the other plaintiff was admittedly a resident; and (3) that this 





was not a proper case for a class suit. 


Before JONES and BROWN, Circuit Judges, and CONNALLY, District Judge. 


PER CURIAM. 


The District Court entered a summary judg- 
ment for the plaintiffs and against the City of 
Miami enjoining the city from denying Negroes 
the use of publicly-owned swimming pool fa- 
cilities solely on the ground of race. No effort 
is made to reargue the matters determined in 
City of St. Petersburg v. Alsup, 5 Cir., 1956, 238 
F.2d 830. Only three objections are asserted 
here. The first, and principal one, is the failure 
of the plaintiffs to exhaust their administrative 
remedies. There is no substance to this as there 


exists no administrative remedy or procedure 
therefor. There was thus nothing to exhaust. 
The second complaint asserts that one of the two 
individual plaintiffs was not a resident of the 
City, or there was a genuine dispute on this 
point making summary judgment unavailable. 
This is immaterial since the other plaintiff ad- 
mittedly is a resident. The third, and last com- 
plaint, that this was not a proper case for a class 
suit of this kind, is likewise without merit. The 
order is therefore sustained and the case con- 
tinues to pend before the District Court. 
Affirmed. 
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HOUSING 


Discrimination—-California 


Charles R. HUDSON, et ux., ete. v. Murray F. NIXON, et ux., ete. 


Superior Court of the State of California, in and for the County of Merced, No. 28219, July 28, August 


15, 1960. 


SUMMARY: Plaintiffs, a Negro air force officer and his wife, sought to rent an apartment from 
defendants. Their application being rejected, plaintiffs filed suit in Superior Court, alleging 
that the rejection was because of race. After a trial, the court upheld plaintiffs’ contentions and 
awarded each of them $250 actual damages and $250 punitive damages. 


SISCHO, Judge. 


It is the opinion of the Court in this case 
that the plaintiffs in this action were unjustly 
denied accommodations by the defendants be- 
cause of the fact that thev were colored people. 

The Court further finds that the allegations 
of the first cause of action are true; 

That each of the plaintiffs are entitled to 
the sum of $250.00 damages sustained, and the 
further sum of $250.00 each for the penalty set 
forth in Section 52 of the Civil Code of the State 
of California. Total judgment in favor of each 
plaintiff is the sum of $500.00. 

Attorney for the plaintiffs will prepare the 
findings and the judgment. 


FINDINGS OF FACT 
AND CONCLUSION OF LAW 


The above came on regularly for trial the 6th 
day of July, 1960, before the Honorable R. R. 
Sischo, Judge of the above entitled Court, sitting 
without a jury, plaintiffs appearing in person 
and with their counsel, Kane and Canelo, by 
Thomas J. Kane, Jr., and the defendants appear- 
ing in person and with their counsel, Raymond 
A. Arnheim, and oral and documentary evidence 
having been offered on behalf of both parties 
and the Court having taken the matter under 
advisement, and briefs having been filed by 
counsel, the Court having prepared and filed its 
Memorandum Opinion herein, makes the fol- 
lowing finding of facts: 


I 


That the plaintiffs, CHARLES R. HUDSON 
and NELLE MARGARET HUDSON, were and 
are now husband and wife and members of the 
Negro race and are American citizens; that on 
the 5th day of January, 1960, they had one 
minor child by the name of LIZA HUDSON, 
age, approximately seventeen (17) months. 


Il. 


The Court further finds that at that time the 
plaintiff, CHARLES R. HUDSON, was a First 
Lieutenant in the United States Air Force, tem- 
porarily stationed at Castle Air Force Base, 
Merced, California. 


iil. 


The Court further finds that at that time the 
defendants, MURRY F. NIXON and RUTH C. 
NIXON, his wife, were the owners of that cer- 
tain real property at 910 East 23rd Street in 
the City of Merced, County of Merced, State 
of California, and known as the NIXON 
APARTMENTS, which consist of various hous- 
ing and rental units. 


IV. 


The Court further finds that the NIXON 
APARTMENTS, located at 910 East 23rd Street 
in the City of Merced, County of Merced, State 
of California, were and are a business establish- 
ment in the State of California. 

V. 

The Court further finds that the defendants, 
MURRY F. NIXON and RUTH C. NIXON, his 
wife, did deny the plaintiffs, CHARLES R. 
HUDSON and NELLE MARGARET HUD- 
SON, his wife, full and equal accommodation, 
advantages, facilities and privileges in and at 
said business establishment on account of the 
color and race of plaintiffs, in that on or about 
the 5th day of January, 1960, the defendants 
did refuse to rent or lease to plaintiffs certain 
vacant and available rental space, located in 
said NIXON APARTMENTS, solely on account 
of the color and race of the plaintiffs. 


VI. 
The Court further finds that a direct and 
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proximate result thereof, the plaintiffs were 
damaged in that they were forced to incur and 
expend the sum of $110.00 for rental required 
to be paid by them during the said time. 


Vil. 


The Court further finds that the said plaintiffs 
suffered humiliation, embarrassment and mental 
anguish as a result of such discrimination and 
distinction, and their damages in that connection 
were and are in the sum of $195.00 each. 


VIII. 


The Court further finds that Section 52 of the 
Civil Code of the State of California, provides 
that the defendants, and each of them, are liable 
for the penalty provided by said Section in the 
sum of $250.00 to each of the plaintiffs herein. 


AS AND FOR FINDING THE FACTS ON 
THE SECOND CAUSE OF ACTION, the Court 
finds as follows: 


I. 


That the plaintiffs, CHARLES R. HUDSON 
and NELLE MARGARET HUDSON, were and 
are now husband and wife and members of the 
Negro race and are American citizens, and that 
on the 5th day of January, 1960, they had one 
minor child by the name of LIZA HUDSON, 
age, approximately seventeen months. 


II. 


The Court further finds that at that time the 
plaintiffs, CHARLES R. HUDSON, was a First 
Lieutenant in the United States Air Force, tem- 
porarily stationed at Castle Air Force Base, 
Merced, County of Merced, State of California. 


Ill. 


The Court further finds that at that time the 
defendants, MURRY F. NIXON and RUTH C. 
NIXON, his wife, were the owners of that certain 
real property located at 910 East 23rd Street in 
the City of Merced, County of Merced, State of 
California, and known as the NIXON APART- 
MENTS, which consists of various housing and 
rental units. 


IV. 


The Court further finds that as the parties 
have stipulated, to wit: by the pleadings and 
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the pre-trial conference order, that the NIXON 
APARTMENTS, owned by the defendants, 
MURRY F. NIXON and RUTH C. NIXON, his 
wife, were and are public housing accommoda- 
tions within the meaning of Section 35710 of 
the Health and Safety Code of the State of 
California. 
V. 


The Court further finds that at all times herein 
mentioned, as established by the pleadings and 
the pre-trial conference order, that the defend- 
ants, MURRY F. NIXON and RUTH C. NIXON, 
his wife, had knowledge of the fact of such 
public assistance. 


VI. 


That on or about the 5th day of January, 1960, 
the defendants, MURRY F. NIXON and RUTH 
C. NIXON, his wife, refused to rent or lease and 
denied and withheld from the _ plaintiffs, 
CHARLES R. HUDSON and NELLE MAR- 
GARET HUDSON, his wife, the housing accom- 
modations in said NIXON APARTMENTS, 
solely because of the race and color of said 
plaintiffs. 


VII. 


The Court further finds that the actual dam- 
ages suffered by the plaintiffs, are required by 
Section 35720 of the Health and Safety Code 
of the State of California to be awarded to each 
plaintiff in the sum of not less than $500.00. 


CONCLUSION OF LAW 


From the foregoing facts, the Court makes 
the following conclusions of law: 


. 


That the plaintiff, CHARLES R. HUDSON, 
ought to have judgment against the defendants, 
MURRY F. NIXON and RUTH C. NIXON, his 
wife, on each Causes of Action for the sum of 
$500.00, but that the total amount to be awarded 
to the plaintiff, CHARLES R. HUDSON, ought 
to be in the sum of $500.00. 


II. 


That the plaintiff, NELLE MARGARET 
HUDSON, ought to have judgment against the 
defendants, MURRY F. NIXON and RUTH C. 
NIXON, his wife, on each cause of action for 
the sum of $500.00, but that the total amount 





to be awarded to the plaintiff, NELLE MAR- 
GARET HUDSON, ought to be in the sum of 
$500.00. 


o oO oO 
JUDGMENT 


The above came on regularly for trial the 6th 
day of July, 1960, before the Honorable R. R. 
Sischo, Judge of the above entitled Court, sitting 
without a jury, plaintiffs appearing in person 
and with their counsel, Kane and Canelo, by 
Thomas J. Kane, Jr., and the defendants appear- 
ing in person and with their counsel, Raymond 
A. Amheim, and the Court having heard the 
testimony and having examined the proofs of- 
fered by the respective parties, and the Court 
having been fully advised in the premises, and 
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having filed herein its findings of fact and 
conclusion of law, and having directed that 
judgment be entered in accordance therewith; 
now, therefore, by reason of the law and find- 
ings aforesaid: 

IT IS HEREBY ORDERED, ADJUDGED 
AND DECREED, that the plaintiffs, CHARLES 
R. HUDSON and NELLE MARGARET HUD- 
SON, his wife, have and recover judgment 
against the defendants, MURRY F. NIXON and 
RUTH C. NIXON, his wife, jointly and several- 
ly, the sum of FIVE HUNDRED DOLLARS 
($500.00) each, or the total sum of ONE THOU- 
SAND DOLLARS ($1,000.00) together with 
their costs of suit in the amount of ONE 
HUNDRED TWENTY-EIGHT AND 20/100 
DOLLARS ($128.20). 





INDIANS 
Jurisdiction—NLRB 


NAVAJO TRIBE, a Treaty Tribe of Indians, et al. v. NATIONAL LABOR RELATIONS BOARD 
et al. 


United States Court of Appeals, District of Columbia Circuit, March 2, 1961, 288 F.2d 162. 


SUMMARY: Employees of a uranium mining firm which operated on Navajo tribal lands filed 
a petition under the National Labor Relations Act, asking for an election to determine 
union recognition. The Navajo Tribal Council intervened, contending that the National Labor 
Relations Board had no jurisdiction in disputes arising in Navajo tribal lands, and that, 
in the instant case, there was nothing “affecting commerce” within the meaning of the Na- 
tional Labor Relations Act. The NLRB rejected both of these contentions and ordered an 
election held. The shipments of uranium, even though under contract to the Atomic Energy 
Commission, were transported across state lines and thus were held to “affect commerce.” 
The National Labor Relations Act was held to be congressional legislation concerning a 
particular field of major national policy, and expressed in such sweeping language as to in- 
clude Indians and Indian reservations within its application. 5 Race Rel. L. Rep. 281 (1960). 
Subsequently the Tribe brought suit in the federal district court for the District of Columbia 
against the NLRB and three interested unions, seeking to have the Board enjoined from 
conducting a representation hearing. Plaintiffs contended that the NLRB lacked jurisdiction 
to conduct an election because (1) the Tribe which has forbidden unionization activities on 
the reservation has plenary authority of self-government as to tribal members and all activ- 
ity conducted upon its reservation, except for express limitations thereon by the federal 
government, and (2) the National Labor Relations Act was not intended to apply to com- 
merce with an Indian tribe or to interstate commerce resulting from activities located on an 
Indian reservation, and Congress had not exercised its constitutional powers in the Act to 
regulate commerce “with the Indian Tribes.” The court concluded that (1) the operations of 
the plan on the Tribe’s reservation affect interstate commerce within the meaning of the Na- 
tional Labor Relations Act, (2) the provisions of the Act authorizing the Board to conduct 
representation proceedings are applicable to the plant herein involved, and (3) the com- 
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plaints fail to state claims warranting relief. On appeal, the Court of Appeals for the District 
of Columbia Circuit affirmed on the ground that the NLRB had jurisdiction to enter the 
election order. Stating that Congress had adopted a national labor policy superseding the 
local policies of the states and Indian tribes in all cases to which the Act applies, the court 
held that the Act applies to the mining firm herein because it produces goods for interstate 
commerce, that labor disputes in its plants would affect commerce within the Act’s terms, 
and that the location of the plant on the reservation does not remove it or its employees 
(Indians or otherwise) from the Act’s coverage. The court pointed out that it was not nec- 
essary for Congress to rely on its power to regulate commerce with the Indian tribes, as re- 
liance on its interstate commerce power is ample to sustain its mandate. 


Before MAGRUDGER, Senior United States Circuit Judge for the First Circuit, and PRETTYMAN 


and WASHINGTON, Circuit Judges. 


WASHINGTON, Circuit Judge. 


This case presents the question whether the 
Navajo Tribe of Indians is entitled to an injunc- 
tion preventing the National Labor Relations 
Board from holding a representation election in 
a mining plant located on the Navajo Reserva- 
tion. Suit seeking that relief was brought in the 
District Court by the Tribe and one of its mem- 
bers against the Labor Board, its members, and 
three interested unions. The corporation owning 
the plant intervened as a party plaintiff. Plain- 
tiffs moved for a preliminary injunction; de- 
fendants moved for dismissal of the complaint. 
The court granted the defendants’ motion and 
denied that of the plaintiffs. This appeal fol- 
lowed. 

The District Court’s principal findings of fact 
are as follows: 


“l. Plaintiff-intervenor Texas-Zinc Min- 
erals Corporation operates a uranium con- 
centrate mill at Mexican Hat, Utah within 
the Navajo reservation and annually ships 
materials in excess of $5,000,000 in value 
from the Company’s plant to the Atomic 
Energy Commission’s receiving station in 
Colorado. This Company is party to a 
twenty-five year lease with plaintiff Navajo 
Tribe covering the. land on which the mill 
is located, which lease was executed in 1956. 
About 87 persons, of whom 47 are members 
of the Navajo Tribe and 40 are non-Indians, 
are employed at the mill. 

“2. On May 12, 1959, the United Steel- 
workers of America, AFL-CIO filed a peti- 
tion with the Board under Section 9(c) of 
the National Labor Relations Act requesting 
that an election be held to determine wheth- 
er the Texas-Zinc Minerals Corporation’s 
employees wished to be represented by it 
for collective bargaining purposes. 





“3. At the representation hearing before 
the Board, the Navajo Tribe intervened 
specially for the purpose of contesting the 
Board’s jurisdiction in the proceeding. The 
Company, the Steelworkers, and two other 
unions which intervened in the case, Inter- 
national Union of Operating Engineers, 
AFL-CIO and International Hodcarriers, 
Building and Common Laborers Union of 
America, participated at the hearing. 

“4, On February 11, 1960, the Board is- 
sued its Decision and Direction of Election 
in which it determined that the Board has 
jurisdiction under the Act to administer its 
provisions with respect to interstate busi- 
nesses located on the Navajo reservation, 
and particularly that the Board had such 
jurisdiction in the case before it, and di- 
rected that a representation election be held 
as requested by the Steelworkers’ petition. 

“5. On March 23, 1960, plaintiff instituted 
the instant suit for the purpose of enjoining 
the Board from conducting a representation 
hearing. The gravamen of the complaint is 
that the Board lacks jurisdiction to conduct 
an election because (1) the Navajo Tribe 
has plenary authority of self-government 
with respect to the members of its Tribe 
and as to all activity conducted upon its 
reservation, except to the extent that the fed- 
eral government has expressly limited such 
authority, and that pursuant to its power of 
self-government the Tribe has enacted reso- 
lutions forbidding all unionization activities 
on its reservation, and (2) the National 
Labor Relations Act was not intended to 
apply to commerce with an Indian Tribe 
or to interstate commerce resulting from 
business activities located on an Indian res- 
ervation, nor did Congress exercise its con- 
stitutional power in the National Labor 
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Relations Act to regulate commerce ‘with 
the Indian tribes.’ 

“Following the filing of the complaint 
Texas-Zinc Minerals Corporation filed a mo- 
tion to intervene as plaintiff, and attached 
thereto its proposed complaint in which it 
requested, in its prayer for relief, only that 
the representation election be enjoined until 
final judicial determination of the issues 
raised by the pleadings in the proceeding 
before this Court.” 


The District Court also stated the following 
conclusions of law: 


“1. The operations of Texas-Zinc Min- 
erals Corporation’s plant located on the 
Navajo Tribe's reservation, as described in 
the complaint herein, affect interstate com- 
merce within the meaning of the National 
Labor Relations Act. 

“2. The provisions of the National Labor 
Relations Act, including inter alia the pro- 
visions which authorize the Board to 
conduct representation proceedings, are 
applicable to the Texas-Zinc Minerals Cor- 
poration plant involved in this case, and 
the Board is accordingly authorized to en- 
tertain the petition described in the com- 
plaint herein for a representation election 
among the employees of such plant. 

“3. The complaints of plaintiffs Navajo’s 
Tribe and intervenor Texas-Zinc Minerals 
Corporation fail to state claims warranting 
relief.” 


The quoted findings of fact by the District 
Court are not substantially questioned by ap- 
pellants. The conclusions of law, however, are 
vigorously assailed. Appellants’ central conten- 
tions are that under the Treaty of June 1, 1868, 
15 Stat. 667, between the Navajo Tribe and the 
United States, the Tribe has broad powers of 
self government, including the right to exclude 
outsiders; ' that the decision of the Tribal Coun- 








1. The Treaty provision mainly relied on by appellants 
is the following: 
“The United States agrees that [the Reservation] 
@ @ ® ghall be, and the same is hereby, set apart 
for the use and occupation of the Navajo tribe of 
Indians, and for such other friendly tribes or in- 
dividual Indians as from time to time they may be 
willing, with the consent of the United States, to 
admit among them; and the United States agrees 
that no persons except those herein so authorized 
to do, and except such officers, soldiers, agents, and 
employes of the government, or of the Indians, as 
may be authorized to enter upon Indian reserva- 
tions in discharge of duties imposed by law, or the 
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cil to prevent union activity on its Reservation 
was within its authority; and that the National 
Labor Relations Act should not be construed in 
a way which would conflict with the Treaty and 
the Tribe’s rights under it. 


Forceful as these contentions are, we are con- 
strained to disagree. When the Treaty of 1868 
was adopted, tribal control of such labor prob- 
lems as may then have existed on the Tribal 
Reservation may well have been expected, at 
least to the exclusion of interference by the 
several States.? Since then, however, Congress 
has adopted a national labor policy, superseding 
the local policies of the States and the Indian 
tribes, in all cases to which the National Labor 
Relations Act applies. Here, the Act clearly 
applies to the Texas-Zinc Minerals Corporation, 
the employer-intervenor, because it is engaged 
in the production of goods for interstate com- 
merce, and labor disputes in its plants would 
clearly “affect commerce” within the meaning 
of the Act.* The circumstance that the Corpo- 
ration’s plant is located on the Navajo Reserva- 
tion cannot remove it or its employees—be they 
Indians or not—from the coverage of the Act. 
Compare Cherokee Nation v. Southern Kansas 
Ry. Co., 1890, 135 U.S. 641, 656, 10 S.Ct. 965, 
34 L.Ed. 295; Federal Power Commission v. 
Tuscarora Indian Nation, 1960, 362 U.S. 99, 80 
S.Ct. 543, 4 L.Ed.2d 584.4 ‘ 


The Tribe says that Congress in the National 
Labor Relations Act did not rely on, or purport 
to exercise, its power to regulate commerce 
“with the Indian Tribes,” Constitution, Article I, 
Section 8, Clause 3, and that hence such com- 
merce remains unregulated by the Act. But it 
is doubtful that commerce with an Indian tribe 


orders of the President, shall ever be permitted to 
pass over, settle upon, or reside in, the territory 
described in this article.” 15 Stat. 668. 

2. Compare Worcester v. Georgia, 1882, 6 Pet. 515, 
31 U.S. 515, 8 L.Ed. 483; Williams v. Lee, 1959, 358 
U.S. 217, 79 S.Ct. 269, 3 L.Ed.2d 251. 

8. The Tribe contests this, but we think it is plainly 
mistaken, in view of Finding of Fact No. 1 quoted 
above, not here disputed. See Sections 9(c), 2(6) 
and 2(7) of the Act. 

4. The decision in Elk v. Wilkins, 1884, 112 U.S. 94, 
5 S.Ct. 41, 28 L.Ed. 643, whatever its present-day 
significance, certainly does not operate to remove 
“Indians and their property interests” from the cov- 
erage of a general statute. See Federal Power Com- 
mission v. Tuscarora Indian Nation, 362 U.S. at 
page 116, 80 S.Ct. at page 553. The National Labor 
Relations Act is a general statute. Its jurisdictional 
provisions, and its definitions of “employer,” “em- 
ployee,” and “commerce” are of broad and com- 
prehensive scope. 
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is involved in this case at all.5 The Board regu- 
lates labor disputes affecting interstate com- 
merce, and the Act authorizes it to do so without 
stating any exception which would preclude its 
acting with respect to a plant located within an 
Indian reservation, or one employing Indians. 
Congress need not cite or purport to rely on all 
its powers, when reliance on a single power is 
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narrow its action with respect to interstate com- 
merce in the manner suggested by appellants. 

We conclude that the Board had jurisdiction 
to enter its challenged order, directing an elec- 
tion. Questions as to the wisdom of the Board 
in entering the order are not for the courts to 
decide, and we express no opinion about them. 
The judgment of the District Court® will be 





ample to sustain its mandate. Nor is its failure 
to mention its power over commerce with the 
Indian tribes any indication that it intended to 


Affirmed. 


6. No party to this appeal contends that the District 
Court lacked jurisdiction over the litigation. Since 
the suit was one which challenged the Board’s de- 

5. Compare United States v. Forty-Three Gallons of termination as being in excess of the Board’s powers, 
Whiskey, 1876, 3 Otto 188, 93 U.S. 188, 23 L.Ed. and a justiciable question of statutory construction 
846; United States v. Holliday, 1865, 3 Wall. 407, was raised, jurisdiction clearly existed. See Leedom 
70 U.S. 407, 18 L.Ed. 182; Ex parte Webb, 1912, v. Kyne, 1958, 358 U.S. 184, 79 S.Ct. 180, 3 L.Ed. 
225 U.S. 663, 32 S.Ct. 769, 56 L.Ed. 1248. 2d 110. 











ORGANIZATIONS 
NAACP—Alabama 


NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE vy. MacDon.- 
ald GALLION, Attorney General of Alabama, et al. 


United States Court of Appeals, Fifth Circuit, May 15, 1961, No. 18576, 290 F.2d 337. 


SUMMARY: The Attorney General of Alabama brought suit in an Alabama state court to re- 
strain the National Association for the Advancement of Colored People from doing business 
in Alabama without complying with state laws requiring registration of foreign corporations. 
A temporary restraining order was issued against the association. 1 Race Rel. L. Rep. 707 
(1956). Later the court ordered the association to produce certain books, papers, and docu- 
ments, including a membership list; and, on refusal to produce the latter, the association was 
adjudged in contempt and fined. 1 Race Rel. L. Rep. 917 (1956). After extended litigation in 
which the case was twice carried to the United States Supreme Court, the contempt convic- 
tion was reversed, and the cause remanded to the state circuit court for determination on the 
merits. (For a summary of these .proceedings, see 5 Race Rel. L. Rep. 809). Meanwhile, the 
association filed an action in a federal district court in Alabama alleging jurisdiction in that 
court to redress the deprivation by Alabama state officials of a right, privilege, or immunity 
secured to the association and/or its members by federal constitutional and/or statutory pro- 
visions for equal rights of citizens and to redress a deprivation of its equal rights and pro- 
tection under the law as provided by the federal Civil Rights Act. Following the remand by 
the state supreme court to the circuit court, defendants in the federal court action filed a 
motion to dismiss. While holding that there was no serious question about its jurisdiction to 
entertain the instant suit, the latter court decided not to exercise jurisdiction, when, as here, 
an action is “in the breast of a state court,”’ and one of the litigants seeks to invoke the in- 
junctive powers of the federal tribunal. Assuming that the state officials would observe their 
oaths to protect the constitutional rights of all citizens, the court denied the association’s 
motion for a preliminary injunction and dismissed the action, 5 Race Rel. L. Rep. (1960). 


On appeal, the NAACP contended that the infringement of the constitutional rights suf- 
fered by it and its members could be redressed only by the federal court exercising its juris- 
diction, hearing the case on the merits, and granting the requested injunction. The Association 
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argued that because the public officials of Alabama, including the judiciary, are commit- 
ted to a policy of maintaining segregation at all costs, its “remedy in the State courts is not 
merely inadequate, it is non-existent.” The Court of Appeals for the Fifth Circuit, however, 
refused to assume that the state and its officers would not give effect to federally guaranteed 
rights of litigants with reasonable dispatch, and held that this was a proper case in which to 
apply the doctrine of abstention by the federal courts until the state courts had been afforded 
a reasonable opportunity to pass upon the asserted rights of the state to oust the NAACP and 
of the NAACP to qualify as a foreign corporation in the state. But the appellate court also 
held that the district court should not have entered an order of dismissal, but rather should 
have retained jurisdiction in order to protect the association in this action or in supplemen- 
tal proceedings, and in order to take such steps as might be required justly to dispose of 
the litigation should a state court determination not be reached promptly. Therefore, the judg- 
ment was vacated and the case remanded with instructions that the district court retain 
jurisdiction (federal questions having been raised by the complaint) while permitting state 





courts expeditiously to determine the issues presented. One judge dissented in part. 


Before TUTTLE, Chief Judge, JONES, Circuit Judge, and MIZE, District Judge. 


JONES, Circuit Judge. 


In 1956 the Attorney General of Alabama 
brought suit in the Circuit Court of the 15th 
Judicial Circuit of Alabama, Montgomery Coun- 
ty, against the National Association for the Ad- 
vancement of Colored People, herein referred to 
as NAACP, a New York corporation, asserting 
that it was doing business in Alabama without 
qualifying as a foreign corporation, and seeking 
to enjoin it from conducting business and from 
exercising any of its corporate functions in the 
State of Alabama. On June 1, 1956, the day the 
bill of complaint was filed, the Alabama Circuit 
Court issued its Temporary Restraining Order 
and Injunction which prohibited the NAACP 
from conducting business, and from making ap- 
plication to qualify to do business, in Alabama. 
A demurrer to the bill was filed by NAACP, 
which also filed a motion to dissolve the re- 
straining order. Before this motion was heard 
the State moved for the production of a large 
number of records and papers, including the 
records showing the names and addresses of the 
Alabama members and agents of NAACP. The 
court, after a hearing, entered an order requir- 
ing the NAACP to produce records and papers, 
including the records of its members and post- 
poned the hearing on the motion to dissolve. 

The NAACP then answered and admitted it 
had carried on activities and had established an 
office in Alabama. It denied that it was required 
to qualify as a foreign corporation but offered, 
if permitted, to do so. The production order 
was not complied with and for its failure the 
NAACP was adjudged in contempt by an order 


which imposed a fine of $10,000, and provided 
that the fine might be reduced or remitted if 
production was made in five days but otherwise 
would be increased to $100,000. The NAACP 
complied, so it later contended, with the order 
to produce in all respects except as to the names 
of its members. It contended that it was pro- 
tected by the United States Constitution from 
the making of this disclosure. A modification of 
the restraining order and a stay pending appeal 
were sought and denied. An application for a 
stay order was made to the Supreme Court of 
Alabama. While this application was pending 
the Circuit Court made a further contempt 
order and increased the fine to $100,000. The 
NAACP was not permitted, it seems, under the 
law of Alabama, to have a hearing on its motion 
to dissolve the restraining order until] it had 
purged itself of contempt. The Supreme Court 
of Alabama refused to review the contempt 
judgment. Ex parte National Association for the 
Advancement of Colored People, 265 Ala. 699, 
So. 2d 221; Id. 265 Ala. 349, 91 So. 2d 214. 

The Supreme Court of the United States 
granted certiorari and held that, on the record 
before it, the State could not require the pro- 
duction of the names of members and that the 
fine for contempt must fall. National Association 
for the Advancement of Colored People v. State 
of Alabama, 357 U.S. 449, 78 S.Ct. 1163, 2 L.Ed. 
2d 1488. The NAACP, in addition to asserting 
a constitutional immunity from disclosing the 
names of its members, attempted to challenge 
the validity of the restraining order. The Su- 
preme Court declined to consider this question, 
saying: 
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“The proper method for raising questions 
in the state appellate courts pertinent to 
the underlying suit for an injunction appears 
to be by appeal, after a hearing on the 
merits and final judgment by the lower 
state court. Only from the disposition of 
such an appeal can review be sought here.” 
357 U.S. 449, 466. 


The Supreme Court of Alabama, on the re- 
mand from the Supreme Court of the United 
States, “again affirmed” the contempt judgment 
on the ground that the United States court had 
been mistaken in considering that the NAACP 
had complied with the production order except 
for refusal to produce its membership lists. Ex 
parte National Association for the Advancement 
of Colored People, 268 Alabama 531, 109 So. 
2d 138. In a per curiam opinion, the Supreme 
Court of the United States held that the State 
was precluded from making the contention that 
the NAACP had failed to comply with the pro- 
duction order otherwise than with respect to 
the records of its membership. The judgment 
of the Supreme Court of Alabama was reversed. 
National Association for the Advancement of 
Colored People v. Alabama, 360 U.S. 240, 79 
S.Ct. 1001, 3 L.Ed. 2d 1205. The NAACP had 
applied to the Supreme Court of the United 
States for a writ of mandamus to compel the 
Supreme Court of Alabama to comply with the 
mandate in the earlier case. This was decided 
in the same opinion as that dealing with the 
contempt judgment. The court refused to issue 
a writ of mandamus. In the concluding para- 
graphs the court said: 


“Upon further proceedings in the Circuit 
Court, if it appears that further production 
is necessary, that court may, of course, re- 
quire the petitioner to produce such further 
items, not inconsistent with this and our 
earlier opinion, that may be appropriate, 
reasonable and constitutional under the cir- 
cumstances then appearing. 

“We assume that the State Supreme 
Court, thus advised, will not fail to proceed 
promptly with the disposition of the matters 
left open under our mandate for further 
proceedings, 357 U.S. at 466, 467, and, there- 
fore, deny petitioner's application in No. 
674, Misc., [NAACP v. Honorable J. Ed 
Livingstone, Chief Justice of the Supreme 
Court of Alabama, et al.] for a writ of 
mandamus.” 360 U.S. 240, 245. 
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This decision of the Supreme Court became 
final upon the denial of a petition for rehearing 
on October 12, 1959. In response to the efforts 
of the NAACP to get the Supreme Court of 
Alabama to send down its mandate to the Cir- 
cuit Court, the Clerk of the Alabama Supreme 
Court advised counsel for the NAACP “that this 
case will receive attention as soon as practi- 
cable, commensurate with the rest of the im- 
portant business of the court.” The cause in the 
United States District Court for the Middle 
District of Alabama resulting in the judgment 
from which this appeal was taken was com- 
menced by the filing of a complaint by the 
NAACP on June 23, 1960. On July 11, 1960, 
the Supreme Court of Alabama remanded to 
the Circuit Court the cause remanded to it 
by the Supreme Court of the United States. In 
its order the Supreme Court of Alabama directed 
that the temporary injunction remain in full 
force pending final determination of the cause 
on the merits. Ex parte National Association 
for the Advancement of Colored People, 
AIA Ala. ............, 122 So. 2d 396. 


Meanwhile there was other activity in the 
State Circuit Court. On April 9, 1958, the State 
filed a petition charging a violation of the re- 
straining order by organizing or controlling the 
Alabama State Coordinating Association for 
Registration and Voting, which association was, 
the State asserted, a device and subterfuge to 
cover and hide operations by the NAACP which _ 
were enjoined by the restraining order. The State 
prayed that the NAACP be required to show 
cause why the NAACP should not be held in 
contempt for violating the restraining order by 
reason of this conduct. The NAACP filed a 
motion to dismiss the petition, primarily on 
jurisdictional grounds. We are not informed of 
any ruling on the motion to dismiss. In Feb- 
ruary 1960, while the original contempt matter 
was in the Supreme Court of Alabama with its 
mandate to the Circuit Court deferred because 
of other “important business of the court,” the 
State propounded to the NAACP forty-two inter- 
rogatories with respect to its connection with 
the Alabama State Coordinating Association for 
Registration and Voting. We are not informed 
as to whether these interrogatories have been 
either answered or made the subject of objec- 
tions or other attack. 

In the complaint filed by the NAACP in the 
Federal District Court against the Attorney 
General and the Secretary of State of Alabama, 
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it is asserted that the legal proceedings brought 
against it in the State Court are arbitrary and 
vindictive and hence in violation of due process 
of law, that no other action has been taken to 
oust from the State a foreign corporation which 
had failed to register and the discrimination 
against it was because of its promotion of equal 
rights and the eradication of distinctions based 
upon race. It is alleged in the complaint that, 
without a hearing, the NAACP was required to 
close its office in Birmingham, that it suffered 
the loss of membership and income from mem- 
bers and contributors in Alabama, and that its 
members are deprived of the right of voluntary 
association and the right to seek the privileges 
guaranteed by the Constitution and laws of the 
United States. An injunction was sought to re- 
strain the Attorney General from proceeding to 
enforce the State Court restraining order or 
taking any other action to oust the NAACP 
from Alabama, and to enjoin the Secretary of 
State from refusing to register the NAACP as 
a foreign corporation. There was also a prayer 
to enjoin interference with the legal and con- 
stitutionally protected rights of the NAACP and 
its members. 

The Attorney General and the Secretary of 
State moved to dismiss on the ground that the 
federal court lacked jurisdiction, and that the 
contempt matter was, pursuant to the mandate 
of the Supreme Court of Alabama, again in the 
Circuit Court. The district court granted the 
motions to dismiss and, in an opinion filed on 
August 11, 1960,! set forth the principles which 
it felt were decisive of the questions presented. 
The district court had no doubt but that federal 
jurisdiction might here be invoked to redress 
the deprivation of rights, privileges, or immuni- 
ties guaranteed by the Constitution or laws of 
the United States. It was the view of the district 
court, however, that it should not, under the 
circumstances, exercise that jurisdiction. The 
reasoning of the district court was thus ex- 


pressed: 

“The real basis for plaintiff's seeking this 
Court’s aid is the alleged unconstitutional 
action by the Courts of Alabama in not 
proceeding promptly; but the effect of the 
delayed action and ‘dilatory tactics’ is to 
deprive the plaintiff-corporation of its con- 
stitutional right to do business in the State 
of Alabama and to do so without the plain- 


1. NAACP v. Gallion, Attorney General of the State 
of Alabama, 190 F. Supp. 583. 
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tiff-corporation having the right to obtain 
rulings upon and, if necessary, a review 
of those rulings upon the several constitu- 
tional issues raised. 

“It should be noted that in this case the 
Supreme Court of the United States refused 
to pass on the constitutional issues raised by 
this plaintiff-corporation. The Court there 
said that the constitutional issues were not 
properly before it, and remanded the case to 
the state Courts for further proceedings. 
N.A.A.C.P. v. Alabama, supra, [357 US. 
449]. In making this determination, the 
Supreme Court recognized that the ultimate 
aim and purpose of the litigation is to de- 
termine the right of the State to enjoin pe- 
titioners from doing business in Alabama. 

“It should also be noted that the Supreme 
Court in its last treatment of this litigation 
even went so far as to indicate to this plain- 
tiff-corporation the route open to it in se- 
curing a prompt trial and review if 
appropriate. 

a aa SI 

“If this assumption as made by the Su- 
preme Court was or is erroneous, the proper 
remedy in this particular case is to that 
Court by regular appellate procedures or 
extraordinary procedures ancillary to the 
prior remand. 

“In addition to the above, it must be 
recognized that there are certain instances 
when a federal Court should not exercise 
its jurisdiction, and this is particularly true 
in a case where an action is in the breast 
of a state Court and one of the litigants in 
that case seeks to invoke the injunctive 
powers of the federal Court. Stefanelli v. 
Minard, 342 U.S. 117, and the authorities 
therein cited. 


“This Court must and does now assume 
that the public officials for the State of 
Alabama (the judicial officers concerned 
with the case now pending in the state 
Courts, as well as the two officers that are 
parties to the present litigation) recognize 
that they are just as solemnly committed 
by their oaths taken pursuant to ArticleVI, 
Clause 3, of the Constitution of the United 
States to protect the constitutional rights of 
all citizens, as is this Court. It would be 
necessary for this Court to assume otherwise 
in order to justify granting plaintiff the 
relief it seeks.” 
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The appellant, the NAACP, states its specifi- 
cation of error in an unusual but adequate way 
by stating that, “The District Court erred in 
failing to recognize that the infringement of 
constitutional rights suffered by appellant and 
its membership can be redressed only by the 
federal court exercising its jurisdiction, hearing 
this case on the merits, and granting the re- 
quested injunction prohibiting appellees from 
further barring appellant from conducting its 
lawful activity within the State of Alabama.” 
It is stated on behalf of the NAACP, in its brief 
and argument, that the public officials of Ala- 
bama, including its judiciary, are committed to 
a policy of maintaining racial segregation at all 
costs, including, if need be, defiance of federal 
authority. The NAACP is, so its says, a prime 
object of attack by the officials of Alabama. To 
persuade us of this so-called “Climate in Ala- 
bama” the NAACP inserts in its brief some 
thirty references to and quotations from South- 
ern School News. We are unable to take judicial 
notice either of these excerpts or of the facts 
which they purport to relate. We are not con- 
vinced that we must say, as the NAACP insists, 
that its “remedy in the State courts is not merely 
inadequate, it is nonexistent.” The Supreme 
Court has suggested that “The proper method 
for raising questions in the State appellate courts 
pertinent to the underlying suit for an injunction 
appears to be by appeal, after a hearing on the 
merits and final judgment by the lower state 
court. Only from the disposition of such an 
appeal,” say the Supreme Court, “can review 
be sought here.” The Supreme Court and the 
district court have assumed that the Alabama 
courts will proceed in the discharge of their 
duty to decide this litigation with reasonable 
dispatch. It is implicit in the assumption of the 
Supreme Court and expressed in the assumption 
of the district court that the State of Alabama 
and its officers, judicial as well as executive, will 
recognize and give effect to the federally guaran- 
teed rights of litigants before its courts. We do 
not think we should indulge in a different as- 
sumption. If, as the NAACP fears, the Alabama 
courts render a judgment which deprives it of a 
constitutional right, the judgment may be re- 
viewed and corrected by the Supreme Court of 
the United States. If, as the NAACP suggests 
as probable, the Alabama courts raise or sanction 
unjustifiable barriers to a determination of issues, 
or resort to other deliberate judicial foot- 
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dragging, the NAACP will not be, as we will 
point out, deprived of a remedy. 


The Supreme Court has, on many occasions, 
stated the principle that federal courts should 
refrain from determining constitutional questions 
arising from the interpretation and application 
of state statutes until the state courts have been 
afforded a reasonable opportunity to pass upon 
them. We think this is a case to which the 
stated principle applies. The NAACP is a New 
York corporation and does not deny that it has 
been doing business in Alabama without qualify- 
ing under State laws as a foreign corporation, 
although protesting that qualification is not re- 
quired of it. The right, asserted by the State to 
oust NAACP and the right, asserted by NAACP, 
to qualify as a foreign corporation in the State, 
are matters which should be first litigated in 
the State court. In Harrison, Attorney General 
v. National Association for the Advancement of 
Colored People, 360 U.S. 167, 79 S.Ct. 1025, 3 
L.Ed. 2d 1152, abstention was directed although 
the case involved a Virginia statute which the 
district court found was enacted to impede 
school integration and nullify the effect of 
Brown v. Board of Education. More reason here 
exists, we think, for giving the State courts an 
opportunity for determining the questions than 
were present in the Harrison case. 


We entertain no doubt but that the district 
court had jurisdiction to entertain a complaint 
seeking an injunction against officers of a state 
to prevent the deprivation of or interference 
with a right created or guaranteed by the United 
States. But this should not be done unless there 
is a danger of irreparable injury which is im- 
minent. Fenner v. Boykin, 271 U.S. 240, 46 S.Ct. 
492, 70 L.Ed. 927. Only manifest oppression 
will justify the interference by a federal court 
with state administrative officers acting under 
color of office in a good faith effort to perform 
their duties. Hawks v. Hamill, 288 U.S. 52, 53 
S.Ct. 240, 77 L.Ed. 610. There must be an ex- 
ceptional circumstance and a clear showing of a 
necessity for the protection of constitutional 
rights for an injunction to justify interference 
by the issuance of the writ. Spielman. Motor 
Sales Co. v. Dodge, 295 U.S. 89, 55 S.Ct. 678, 
79 L.Ed. 1322. Such a necessity appeared in 
City of Houston v. Jas. K. Dobbs Co., 5th Cir. 
1956, 232 F.2d 428. The judicial doctrine of 
abstention, invoked in cases such as this, is in 
keeping with the spirit, although not required 
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by the letter, of the Anti-Injunction Act.? This 
principle is exhaustively explored in T. Smith & 
Son, Inc. v. Williams, 5th Cir. 1960, 275 F.2d 
397, and need not be further discussed here. 

The district court entered an order of dis- 
missal. This it should not have done. Jurisdiction 
should have been retained so that in this action 
or in such supplemental proceedings as may be 
initiated the appellant may be protected, as in 
the Harrison case; and to take such steps as may 
be required for the just disposition of the litiga- 
tion should anything prevent a prompt state 
court determination as was provided in Louisiana 
Power & Light Co. v. City of Thibodaux, 360 
U.S. 25, 79 S.Ct. 1070, 3 L.Ed. 2d 1058, reh. 
den. 360 U.S. 940, 79 S.Ct. 1442, 3 L.Ed. 2d 
1552. See also Martin v. Creasy, 360 U.S. 219, 
79 S.Ct. 1034, 3 L.Ed. 2d 1186; County of 
Allegheny v. Mashuda Co., 360 U.S. 185, 79 
S.Ct. 1060, 3 L.Ed. 2d 1163; City of Meridian v. 
Southern Bell Telephone & Telegraph Co., 358 
U.S. 639, 79 S.Ct. 455, 3 L.Ed. 2d 562. 

The situation here is not, we think, compar- 
able with that presented in Hawkins v. Board 
of Control, 5th Cir. 1958, 253 F.2d 752. There 
Hawkins, a Negro, had been unsuccessfully at- 
tempting to obtain admission to the University 
of Florida Law School.’ In its opinion reported 
in 350 U.S. 413, the Supreme Court held that 
Hawkins was entitled to admission under the 
rules and regulations applicable to other qual- 
ified candidates, and the cause was remanded. 
The Supreme Court of Florida, quoting from 
Washington’s Farewell Address, and undertak- 
ing to exercise a judicial discretion, denied 
Hawkins the right to enter the University and 
gave him the privilege of renewing his motion 
if he could show that his admission could be 
accomplished without doing great public mis- 
chief. The Supreme Court denied certiorari 
without prejudice to Hawkins’ right to seek 
relief in an appropriate United States district 
court. 355 U.S. 839. Hawkins instituted suit in 
a district court seeking admission to the school 


2. A court of the United States may not grant an 


injunction to stay proceedings in a State court except 
as expressly authorized by Act of Congress, or 
where necessary in aid of its jurisdiction, or to pro- 
tect or effectuate its judgments. 28 U.S.C.A. § 2283. 

8. Hawkins v. Board of Control, 47 So. 2d 608; Id. 53 
So. 2d 116, cert. den. 342 U.S. 877, 72 S. Ct. 166, 
96 L. Ed. 659; Id. 60 So. 2d 162, rev. 347 US. 
971, 74 S. Ct. 783, 98 L. Ed. 1112, 350 U.S. 413, 
76 S. Ct. 464, 100 L. Ed. 486, Id. 83 So. 2d 20, 
cert. den. 350 U.S. 413, 76 S. Ct. 464, 100 L. Ed. 
486; Id. 93 So. 2d 354, cert. den. 355 U.S. 839, 
78 S. Ct. 20, 2 L. Ed. 2d 49. 
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on the same basis as other qualified candidates. 
The district court refused to receive evidence 
on Hawkins’ application for a preliminary in- 
junction and denied the injunction. This Court 
reversed and directed a prompt hearing. Haw- 
kins v. Board of Control, 5th Cir. 1958, 253 F.2d 
752. No question of abstaining to permit further 
state court litigation was in the case. 

We are in agreement with the district court’s 
decision that this matter should be litigated 
initially in the courts of the State. But for the 
reasons here set forth, the judgment will be 
vacated and the case remanded to the district 
court with instructions to permit the issues pre- 
sented to be determined with expedition in 
the State courts, retaining jurisdiction meanwhile 
for the purposes here stated. The conclusions 
which we have stated are not to be regarded 
as holding or suggesting that each of the matters 
alleged in the complaint would constitute, if 
proven, a violation of a right which is protected 
by the Federal Constitution or congressional en- 
actments. We do hold that federal questions are 
raised by the complaint. 

VACATED AND REMANDED. 
e 2 a 


Opinion by Tuttle 


TUTTLE, Chief Judge, CONCURRING IN 
PART AND DISSENTING IN PART. 


With deference to the views of my colleagues, 
I must dissent from that part of the opinion 
that affirms the action of the trial court in not 
proceeding to hear the case presented to it on 
the merits. I, of course, concur in all the proposi- 
tions of law which are so well stated in the 
Court’s opinion. My disagreement arises from 
the fact that the history of the litigation in the 
state courts has demonstrated that at the time 
of the filing of the within complaint the state 
courts were not affording the complainant rea- 
sonable opportunity to be heard on the merits 
of its complaint that it was being illegally de- 
prived of its right to qualify as a foreign corpora- 
tion under the Alabama laws. 

The nub of the majority opinion I think is 
contained in the following statement: 


“The Supreme Court has, on many oc- 
casions, stated the principle that Federal 
Courts should refrain from determining con- 
stitutional questions arising from the inter- 
pretation and application of state statutes 
until the state courts have been afforded a 
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reasonable opportunity to pass upon them. 
We think this is a case to which the stated 
principle applies.” 


I think, with all deference, that this is a case 
to which the stated principle does not apply. 

The Supreme Court, as pointed out in the 
majority opinion, in denying appellant's petition 
for mandamus said: 


“We assume that the State Supreme 
Court, thus advised, will not fail to proceed 
promptly with the disposition of the matters 
left open under our mandate for further pro- 
ceedings.” 360 U.S. 240, 245. 


The assumption thus made by the United States 
Supreme Court has now clearly been proved to 
be incorrect. This record shows that although 
the Supreme Court of the United States finally 
disposed of the matter by a denial of a petition 
for rehearing on October 12, 1959, and in spite 
of efforts by the appellants to get the Supreme 
Court of Alabama to send down its mandate to 
the state trial court, the Alabama Supreme Court 
had failed more than eight months later to per- 
form this simplest of ministerial acts, that is, to 
send down the mandate to the Circuit Court. 
In the meantime appellant was denied any op- 
portunity to move towards a trial of the validity 
of the original injunction, already in effect for 
three years. No effort was made upon the hear- 
ing below to show how such an unparalleled 
delay in the performance of a normal clerical 
duty was justified. In the absence of such justifi- 
cation, I think that there is but one conclusion 
possible; the State Supreme Court did “fail to 
proceed promptly with the disposition of the 
matters left open under [the United States Su- 
preme Court] mandate for further proceed- 
ings,” thus removing the basis assigned by that 
Court for its refusal to grant appellant’s applica- 
tion for a writ of mandamus. 

In such circumstances as this, I think the 
course of litigation in Hawkins v. Board of Con- 
trol, the history of which is portrayed by the 
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citations of its appearance in the Florida courts 
and the United States Supreme Court in foot- 
note 3 of the majority opinion, teaches us that 
the matter is ripe for decision by a United States 
District Court. In the Hawkins case, the question 
of the admission of Hawkins to the University 
of Florida law school was pending in the State 
Supreme Court, following a decision of the 
United States Supreme Court holding that no 
further basis appeared for denying him such 
admission. Following another denial of his ad- 
mission by the State court, which expressly 
retained jurisdiction, Hawkins applied to the 
United States Supreme Court for certiorari. The 
Supreme Court denied the application for 
certiorari “without prejudice to the petitioner's 
seeking relief in an appropriate United States 
District Court.” 

The United States Supreme Court thus not 
only approved, but itself suggested, a procedure 
for permitting a complainant who considered 
that he was being shunted aside for inordinate 
delays in the State ‘courts to have the matter 
inquired into on the merits in a United States 
District Court. 

In this case, I would have not the slightest 
doubt that the failure of the Alabama Supreme 
Court to make possible further proceedings in 
that State’s trial court by its failure to take the 
simple ministerial act of sending down the man- 
date for a period of more than eight months, 
and then sending it down only after suit was 
filed in the United States Court, presented a 
classic example of a case in which the assump- 
tion that the State court would act promptly 
to permit a trial of the rights of an aggrieved 
party has been demonstrated to be false. 

I, of course, agree that the judgment of dis- 
missal must be reversed and set aside. I disagree 
with my colleagues only in that I think the trial 
court should have proceeded to a hearing on 
the merits of the complaint, requiring the ap- 
pellant to participate further in the fiction that 
it had an opportunity to have a reasonably 
prompt hearing in the State courts. 
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PUBLIC ACCOMMODATIONS 


Cemeteries—Minnesota 


Ramona W. ERICKSON and David E, Erickson v. SUNSET MEMORIAL PARK 
ASSOCIATION, Inc. 


Supreme Court of Minnesota, March 24, 1961, 108 N.W.2d 434. 


SUMMARY: Representing themselves to be Caucasians, a Caucasian man and his American 
Indian wife purchased a burial lot from a Minnesota cemetery corporation having a Tule 
restricting ownership or use of burial space to Caucasians. Conforming to the corporation’s 
practice of some 30 years, the lot was conveyed to the applicants by a warranty deed contain- 
ing a covenant restricting the lot’s use to interment of deceased Caucasians. Subsequently, 
the corporation notified the wife that it could not permit the interment of non-Caucasians and 
would not permit the lot’s use for her burial. The couple sought a state court adjudication 
of their right so to use the lot. It was held that the restrictive covenant in the deed and the 
corporation’s policy upon which that covenant was based were contrary to the state’s public 
policy as evidenced in legislation enacted in 1953 and 1957, prior to the events of this case. 
Public policy therefore prohibiting such racial discrimination, the court held that the couple’s 
representation of the wife as a Caucasian, though contrary to fact, was not a material repre- 
sentation relating to an essential fact in the contract so as to justify a cancellation or a rescis- 
sion on the grounds of unilaterial mistake, or of fraud if it were a deliberate misrepresenta- 
tion. 5 Race Rel. L. Rep. 186 (1959). On appeal, the state supreme court affirmed, holding 
that the state statute making unlawful any covenants in a writing relating to real estate which 
discriminate against a class of persons because of religion, race or color, applies to render 
void the restrictive covenant in the deed involved herein. The court rejected the contention 
that this statute, along with the “accommodation statute,” is a civil rights statute concerned 
only with property rights of living persons, and ruled that plaintiffs’ property rights in the 
cemetery land were an interest in real estate within the purview of the statute. The trial 
court’s reasoning in overruling defendant’s argument that plaintiffs’ fraud justified cancella- 
tion or rescission was also endorsed. 


MURPHY, Justice. a special kind of conditional estate in fee, a 


perpetual easement, or a kind of perpetual 
license, it is in any event an interest in real 
estate within the purview of § 507.18. 


Syllabus by the Court 


1. In view of the fact that the issue relating 
to asserted denial of equal protection of the laws 
can be determined by interpretation of the con- 
stitution, statutes, and public policy of Minne- 
sota, it is not necessary for this court to recon- 
cile or evaluate decisions of the Supreme Court 
of the United States relating to rights under 
U.S.Const. Amend. XIV, which decisions are not 
entirely clear as to whether judicial determina- 
tion of the rights of private parties to a contract 


4. The right of burial in a private religious or 
fraternal cemetery derives from membership. 
While § 507.18 has application to deeds to ceme- 
tery lots executed by a cemetery operating a 
public burial ground, its provisions do not apply 
to private cemeteries operated by religious or 
fraternal corporations. This court may assume 
that in enacting § 507.18 the legislature acted 
with knowledge of the full scope of its constitu- 








containing discriminatory provisions as to race 
amounts to unconstitutional state action. 


2. A covenant in a deed to a cemetery lot in a 
public burial ground, issued to an American of 
Indian extraction, which provides that the lot 
shall be used only “for the interment or burial 
of deceased persons of the Caucasian race” is 
void under the provisions of Minn.St. § 507.18. 


3. Whether a lot to a cemetery be considered 


tional powers and of prior legislation on the same 
subject and that it did not intend to overthrow 
long-established civil rights by including within 
the provisions of the statute a purpose or object 
hostile to long-established religious practice. 


5. By L.1957, c. 953, the legislature has ex- 
pressed the public policy of this state on the 
subject of discrimination against any of its citi- 
zens because of race, color, or creed. By such 
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act the legislature has declared that such dis- 
crimination “menaces and undermines the in- 
stitutions and foundations of a democratic state” 
and tends to condemn large groups to living con- 
ditions which are “inimical to the general wel- 
fare and contrary to our democratic way of life.” 


6. It cannot truly be said that the policy of our 
state on the subject of civil rights has ever been 
different than as stated in c. 953. That chapter 
expresses principles of basic human justice 
broadly stated in the Declaration of Independ- 
ence and delineated from time to time by var- 
ious amendments to the Constitution of the 
United States. 


7. Under the pleadings in this case the defense 
that a deed to a cemetery lot was given through 
mistake or misrepresentation as to the race or 
nationality of the grantee is not a mistake or 
misrepresentation as to a material fact which 
would entitle the grantor to equitable rescission. 


OPINION 


MURPHY, Justice. 


The plaintiffs, Ramona W. Erickson and David 
E. Erickson, prevailed in a declaratory judgment 
action in which the court below held that a 
restrictive covenant in a deed issued to the 
plaintiffs by the defendant, Sunset Memorial 
Park Association, Inc., which denied burial to 
one who was not a Caucasian was void under the 
statutes and public policy of the State of Minne- 
sota. The defendant cemetery appeals. 

The plaintiff, Ramona W. Erickson, is a full- 
blooded American Indian. Her husband, David 
E. Erickson, is a Caucasian. On August 26, 1955, 
the plaintiffs purchased a burial lot from the de- 
fendant. The printed application to purchase, 
which was signed by the Ericksons, contained 
the clause: 


“The undersigned Purchaser(s), who rep- 
resent(s) himself (herself) (themselves) to 
be a member or members of the Caucasian 
race, hereby make(s) application to pur- 
chase certain burial space * * *.” 


The deed issued to the plaintiffs contains the 
following condition: 


“The party of the second part [the Erick- 
sons] covenants and agrees that said prop- 
erty hereby conveyed shall be used only for 
the interment or burial of deceased persons 
of the Caucasian race * * *.” 
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On April 18, 1958, after Mrs. Erickson had 
informed the cemetery authorities that she was 
of Indian descent, they advised her by letter 
that they could not permit her to be interred on 
the property. They advised her that from the 
$360 paid for the lot certain expenses had been 
incurred, including a 20-percent assessment for 
perpetual care of the property, and that the 
maximum they could offer her, if she wished to 
sell, would be $198. 


The answer of the defendant corporation 
alleged that its rules and regulations governing 
use of its cemetery limited interment in the 
cemetery to members of the Caucasian race, 


.and that if the officer who had executed the 


acceptance of the plaintiffs’ purchase application 
had known that Mrs. Erickson was an Indian, 
defendant would not have issued the deed. The 
answer does not allege fraud or deceit in the 
procurement of the deed. At most it alleges mis- 
take and misrepresentation as to the race of one 
of the grantees. It asserts the restrictive covenant 
as a defense to the plaintiffs’ action and asks that 
the relief demanded by the complaint be denied 
and that it have its costs and disbursements. 


The trial court granted judgment on the plead- 
ings, being of the view that the restrictive cove- 
nant was void under the laws of Minnesota and 
the public policy of this state. In support of his 
conclusion, he quoted from the concurring 
opinion of Mr. Justice Dooling in Long v. 
Mountain View Cemetery Assn., 130 Cal.App.2d 
328, 330, 278 P.2d 945, 946, as follows: 


“# * * T cannot believe that a man’s 
mortal remains will disintegrate any less 
peaceably because of the close proximity 
of the body of a member of another race, 
and in that inevitable disintegration I am 
sure that the pigmentation of the skin can- 
not long endure. It strikes me that the 
carrying of racial discrimination into the 
burial grounds is a particularly stupid form 
of human arrogance and intolerance. If life 
does not do so, the universal fellowship of 
death should teach humility. The good peo- 
ple who insist on the racial segregation of 
what is mortal in man may be shocked to 
Jearn when their own lives end that God has 
reserved no racially exclusive position for 
them in the hereafter.” 


A number of important questions are raised 
on this appeal. They are presented by lengthy 
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briefs which contain a great deal of able argu- 
ment but little by way of helpful precedent. 


1. The first point which has been stressed by 
the briefs and arguments of the parties, and 
which we now consider, relates to the applica- 
tion of U.S.Const. Amend. XIV as it bears upon 
the denial of the right of the plaintiffs to own 
and use the property because of the restrictive 
covenant in the deed. The plaintiffs argue that, 
if the court sustains the defense based upon a 
covenant discriminating against race, it is acting 
as an agency of the state to enforce that which 
Amend. XIV prohibits. The cemetery, on the 
other hand, argues that private agreements be- 


tween citizens are not within the scope of’ 


Amend. XIV and that state action which does 
no more than permit a landowner to discriminate 
on the basis of race in selling land is constitu- 
tional state action. Amend. XIV, § 1, provides 
that no state shall “deny to any person within 
its jurisdiction the equal protection of the laws” 
nor “deprive any person of life, liberty, or prop- 
erty without due process of law” nor “make or 
enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United 
States.” 

In support of their respective positions the 
parties labor the dialectics of three important 
cases which deal with the vague line of demar- 
cation between what is constitutional and what 
is unconstitutional state action within the scope 
of Amend. XIV. These cases are Shelley v. Krae- 
mer, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161, 3 
A.L.R.2d 441; Barrows v. Jackson, 346 U.S. 249, 
73 S.Ct. 1031, 97 L.Ed. 1586; and Rice v. Sioux 
City Memorial Park Cemetery, Inc., 245 Iowa 
147, 60 N.W.2d 110. In view of the disposition 
we make of the case before us, a searching ana- 
lysis of these authorities is not warranted. It is 
enough for our purposes to briefly summarize 
them. 


Prior to Shelley v. Kraemer, supra, it was held 
in the Civil Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 
27 L.Ed. 835, that the provisions of Amend. 
XIV refer only to “state” as distinguished from 
“private” action. It was said in those cases that 
the amendment was intended to correct wrongs 
resulting from (109 U.S. 13, 3 S.Ct. 23, 27 L.Ed. 
840) “State laws, or State action of some kind, 
adverse to the rights of the citizen secured by the 
amendment.” It is clear that state statutes or 
ordinances which compel racial discrimination 
are unconstitutional and within the scope of the 
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amendment. It also appears that the amendment 
applies to action by the legislative, the executive, 
the judicial authorities, or the agents of such 
authorities exercising a governmental function, 
to aid in the enforcement of restrictive or dis- 
criminating acts or agreements. But when, if at 
all, a judicial determination of the rights of pri- 
vate parties to a contract containing discrimina- 
tory provisions as to race, color, or creed takes 
on the character of unconstitutional state action 
is not entirely clear. The three cases already re- 
ferred to deal with this question. 

Shelley v. Kraemer, supra, invloved two 
actions, each instituted to enforce an agreement 
among property owners imposing a restriction 
against occupancy of lots within a particular 
area by any person not of the Caucasian race. In 
those cases Negroes had acquired title to lots in 
the restricted areas and had gone into occupancy. 
In both cases the owners of the other property 
subject to the terms of the restrictive covenant 
sought injunctive relief restraining the Negroes 
from taking possession of the property or re- 
quiring them to move, and in one case the other 
property owners also sought a decree divesting 
the Negroes of title. The Supreme Court of the 
United States held that in granting judicial en- 
forcement of the restrictive agreements in these 
cases the state had denied equal protection of 
the law. That decision recognized that a person 
is privileged to deal with whom he chooses and 
refusal to deal with one because of his race, 
color, or creed is private conduct not within the 
scope of the amendment. The court explained 
(334 U.S. 13, 68 S.Ct. 842, 92 L.Ed. 1180, 3 
A.L.R.2d 460): 


“¢ * * So long as the purposes of those 
agreements are effectuated by voluntary ad- 
herence to their terms, it would appear clear 
that there has been no action by the State 
and the provisions of the Amendment have 
not been violated.” 


That decision made it clear, however, that by 
granting judicial enforcement of the restrictive 
agreements discriminating against Negroes, the 
state courts had denied the parties equal protec- 
tion of the laws. The effect of the decisions of the 
lower courts was to compel others not to deal 
with the interested parties because of their 
race. It was pointed out that the state courts, 
by granting the injunctions, had made available 
(334 U.S. 19, 68 S.Ct. 845, 92 L.Ed. 1183, 3 
A.L.R.2d 463): 
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“@ © ® the full coercive power of govern- 
ment to deny to petitioners, on the grounds 
of race or color, the enjoyment of property 
rights in premises which petitioners are will- 
ing and financially able to acquire and 
which the grantors are willing to sell. The 
difference between judicial enforcement and 
nonenforcement of the restrictive covenants 
is the difference to petitioners between be- 
ing denied rights of property available to 
other members of the community and be- 
ing accorded full enjoyment of those rights 
on an equal footing.” 


The later case of Barrows v. Jackson, 346 U.S. 
249, 73 S.Ct. 1031, 97 L.Ed. 1586, involved an 
action for damages for breach of a covenant 
entered into between the owners of residential 
property restricting the use and occupancy 
thereof to persons of white or Caucasian race 
and obliging the signers to incorporate this re- 
striction in all subsequent transfers. The United 
States Supreme Court held that the restrictive 
covenant could not be enforced at law by a suit 
for damages against a co-covenantor who broke 
the covenant. A Negro had purchased and gone 
into occupancy of premises pursuant to a con- 
veyance by a former owner who had not in- 
corporated the restrictive covenant into the deed. 
It was there held that, when parties cease to rely 
upon voluntary action to carry out the covenant 
and the state is asked to step in and give its 
sanction to the enforcement of the covenant, un- 
constitutional state action would necessarily fol- 
low. The court held that, by punishing and 
awarding damages for the breach, the state court 
would in effect encourage the use of restrictive 
covenants and that (346 U.S. 254, 73 S.Ct. 1033, 
97 L.Ed. 1594) “[t]o that extent, the State would 
act to put its sanction behind the covenants.”? 

The defendant relies on Rice v. Sioux City 
Memorial Park Cemetery, 245 Iowa 147, 60 
N.W.2d 110, 118. ‘There the plaintiff brought 
suit for damages for breach of contract against 
the defendant private cemetery for refusing to 
bury her non-Caucasian husband. As in the 
case before us, the defense was that the contract 
provided that the cemetery would accept only 
“members of the Caucasian race” for burial. The 
Iowa Supreme Court held that there was no 
unconstitutional state action in giving the con- 
tract provision effect as a defense. It pointed 


lL See, rE Clifton v. Puente, Tex.Civ.App., 218 
S.W.2d 272. 
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out that “state action,” within the purview of 
U.S.Const. Amends. V and XIV and the provi- 
sions of its state constitution, was limited (245 
Iowa 157, 60 N.W.2d 116) “to direct action by 
the legislative, the executive, the judicial au- 
thorities or any person or group exercising a 
governmental function, to aid in the enforcement 
of restrictive or discriminating acts or agree- 
ments.” At the risk of oversimplifying the hold- 
ing in this able and closely reasoned decision, 
it may be said that the Iowa court took the posi- 
tion that in the case before it the element of 
“exertion of governmental power” directly in aid 
of discrimination or other deprivation of right 
was not present, and that in denying the plain- 
tiffs claim it was maintaining a position of 
“neutrality.” In further explaination of its posi- 
tion that the decision denying plaintiffs claim 
was not state action, the court said (245 Iowa 
159, 60 N.W.2d 117): 


“It is fundamental in our law that a 
private individual may, unless expressly for- 
bidden by police power enactments, deal 
freely with whom he pleases, and his rea- 
sons or policy are not the concern of the 
state. The state may not aid him in certain 
of his restrictive or arbitrary agreements, 
and so here if plaintiff had herself lowered 
her deceased husband’s body into the 
ground in violation of her agreement with 
defendants, the State would have had to 
deny defendants aid in restraining her, nor 
could it have helped in punishing her for 
violating that agreement.” 


The Supreme Court of the United States 
granted certiorari and the case was affirmed per 
curiam by an equally divided court. 348 U.S. 
880, 75 S.Ct. 122, 99 L.Ed. 693. However, on 
rehearing the court vacated its affirmance be- 
cause an Iowa statute enacted after commence- 
ment of the suit bars the question presented by 
it from again arising in that state. 349 U.S. 70, 
75 S.Ct. 614, 99 L.Ed. 897.? 

It appears from the decisions discussed that 
a plaintiff may not enforce by judicial action 
discriminatory racial covenants. Such relief 
would involve coercive or affirmative action by 


2. In his dissent from the latter order, Mr. Justice 

Black said (349 U.S. 80, 75 S.Ct. 620, 99 L.Ed. 904): 

* We granted certiorari because serious 

questions were raised concerning a denial of the 

equal protection of the laws guaranteed by the Four- 

Se arama Those questions remain un- 
ecided. 
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a court which would be in the nature of un- 
constitutional state action. It also appears that 
a defendant in an action may invoke such a 
covenant as a defense. It is not necessary for 
us to reconcile or evaluate these decisions since 
the issue before us may be determined by ap- 
plication of principles of law contained in our 
constitution, statutes, and declarations of public 
policy. 


2. We may rest our decision in this case 


upon Minn.St. 507.18, which makes unlawful 
covenants in a writing relating to real estate 
which discriminate against any class of persons 
because of their religious faith, race, or color. 
That section provides: 


“Subdivision 1. No written instrument 
hereafter made, relating to or affecting real 
estate, shall contain any provision against 
conveying, mortgaging, encumbering, or 
leasing any real estate to any person of a 
specified religious faith, creed, race or color, 
nor shall any such written instrument con- 
tain any provision of any kind of character 
discriminating against any class of persons 
because of their religious faith, creed, race 
or color. In every such provision any form 
of expression or description which is com- 
monly understood as designating or describ- 
ing a religious faith, creed, race or color 
shall have the same effect as if its ordinary 
name were used therein. 

“Subd. 2. Every provision referred to in 
subdivision 1 shall be void, but the instru- 
ment shall have full force in all other re- 
spects and shall be construed as if no such 
provision were contained therein. 

“Subd. 3. As used in this section the 
phrase ‘written instruments relating to or 
affecting real estate, embraces every writing 
relating to or affecting any right, title, or 
interest in real estate, and includes, among 
other things, plats and wills; and the word 
‘provision’ embraces all clauses, stipulations, 
restrictions, covenants, and conditions of the 
kind or character referred to in subdivision 
1. 

“Subd. 4. Every person who violates sub- 
division 1, or aids or incites another to do 
so, shall be liable in a civil action to the 
person aggrieved in damages not exceeding 

» 


A deed conveying an interest in a cemetery lot 
is an instrument “relating to or affecting real 
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estate” within the purview of this particular 
statute. Concededly, the deed here contains a 
provision discriminating against a class of per- 
sons, specifically non-Caucasians, because of race 
and color; and, if § 507.18 is applicable, it must 
also be conceded that the racially restrictive 
covenant in the deed is not only prohibited but 
rendered void. 

But the defendant urges that § 507.18 does 
not apply, because it affects only instruments 
relating to ownership and use of land by and 
for living persons and does not relate to in- 
struments conveying burial rights in cemetery 
land. In support of this argument the defendant 
refers to § 327.09, the so-called “accommodation 
statute,” which has application to discrimina- 
tion in “theaters, or other public places of 
amusement, or by hotels, barber shops, saloons, 
restaurants, or other places of refreshments, 
* * ©” Tt is contended that the so-called “ac- 
commodation statute” applies only to living per- 
sons and that § 507.18 is in the same category 
and therefore is designed as a form of civil- 
rights statute concerned only with property 
rights of living persons in land. We agree with 
the trial court that this contention of the de- 
fendant is entirely without merit. In his mem- 
orandum the trial court said: 


“# ® ® the short answer is that both Mr. 
and Mrs. Erickson are living persons, and 
the contention of defendant, if sustained, 
would discriminate against them and affects 
their ownership or use of an interest in 
real estate.” 


Moreover, § 327.09, the “accommodation 
statute,” deals with persons denied accommoda- 
tions for some reason, whereas the statute be- 
fore us deals broadly with the subject of written 
instruments relating to real estate and strikes 
down those restrictive provisions in such instru- 
ments which discriminate “against any class of 
persons because of their religious faith, creed, 
race or color.” 


3. It is next contended by defendant that § 
507.18 applies only to instruments affecting or- 
dinary property rights in land and not to a 
deed granting the special property right of sepul- 
ture in cemetery land. Whether the purchaser 
of burial space acquires a special kind of estate 
in fee subject to various conditions, regulations, 
and restrictions coupled with the use of common 
cemetery facilities or a kind of perpetual ease- 
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ment coupled with an interest in the entire ceme- 
tery, or whether the property is a special kind 
of perpetual license or privilege, the fact re- 
mains that it is, nevertheless, an “interest in 
real estate” within the purview of the statute. 
Our statutes treat ownership of an interest in a 
cemetery lot as an interest in real estate. They 
provide for transfer of the interest by sale or 
inheritance (§§ 306.09, 306.15, 306.29, 525.14) 
and provide that actions by a public cemetery 
association to quiet title to cemetery lots may 
proceed in the same manner as actions to de- 
termine title to real estate (§ 306.22). Even 
though a purchaser of a cemetery lot may not 
acquire the fee simple title to the property, he 
has a right in the lot which the law recognizes 
and protects.® 

4, It is next contended by the defendant 
that § 507.18 is not applicable to a deed granting 
the right of sepulture, for to so apply it would 
necessarily result in a holding that the right to 
own and use lots in a cemetery maintained by 
a particular religious faith could not be re- 
stricted to members of that faith. 

We cannot agree with this contention. It 
should be recognized that the defendant, Sunset 
Memorial Park Association, Inc., is a public 
cemetery as defined by § 306.87, subd. 3, which 


provides: 


“All cemeteries heretofore started or es- 
tablished as public cemeteries and all ceme- 
teries hereafte: started or established, except 
cemeteries established by religious corpora- 
tions, are hereby declared to be public 
cemeteries within the provisions of this 
chapter.” (Italics supplied.) 


Moreover, the defendant corporation operates 
a public burying ground which is exempt from 
taxation under Minn.Const. art. 9, § 1. The 
public nature and character of its business and 
interests, as reflected by the provisions of c. 
306, by virtue of which the state permits it to 
operate, should be distinguished from the private 
character of cemeteries operated by religious 
and fraternal corporations under c. 307 and 
cemeteries within the purview of the last sen- 
tence of § 306.02, which recognizes the right of 
a public cemetery association affiliated with a 





8. On the nature of the estate acquired by the pur- 
chaser of a cemetery lot, see State v. Lorentz, 221 
Minn. 366, 22 N.W.2d 318, 163 A.L.R. 1036; Daniell 
v. Hopkins, 257 N.Y. 112, 177 N.E. 390, 76 A.L.R. 
1367; Sockel v. Degel Yehudo Cemetery Corp., 268 
App.Div. 207, 49 N.Y.S.2d 176. 
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religious corporation to acquire properties to 
be used exclusively for burial of persons of that 
particular faith. From time immemorial ceme- 
teries and interment in them have had a close 
identification with religion. This identification 
is natural to religion in civilized cultures. An 
essential element of many religious beliefs, 
strongly held for centuries, has been that their 
communicants must be buried in consecrated 
ground in which only communicants of that 
particular faith may be buried. The right of 
burial in a religious or fraternal cemetery derives 
from membership. It is for that reason that 
church cemeteries are classified as private 
cemeteries in which the exclusive burial of com- 
municants of a religious faith may be practiced 
in accordance with its beliefs. 

We see no conflict between §§ 507.18 and 
306.02, as the defendant suggests. A statute is 
to be construed, where reasonably possible, so 
as to avoid irreconcilable difference and conflict 
with another statute. The general terms of a 
statute are subject to implied exceptions founded 
on rules of public policy and the maxims of 
natural justice so as to avoid absurd and unjust 
consequences. We are not to assume that the 
legislature, by enacting § 507.18, which confirms 
the civil right of equal protection under the law, 
intended to infringe upon civil rights relating 
to freedom of religion as provided by U.S.Const. 
Amend. I and Minn.Const. art. 1, § 16. It seems 
to us that § 507.18 by necessary implication 
excepts private religious and fraternal cemeteries 
from its application. This implication is so 
strong in its probability that the contrary there- 
of cannot be reasonably supposed. Moreover, 
the legislature acted with full knowledge of the 
scope of its constitutional powers and of prior 
legislation on the same subject. We are not to 
assume that the legislature intended to over- 
throw long-established civil rights by including 
within the provisions of § 507.18 a purpose or 
object hostile to religious practice. Pomeroy v. 
National City Co., 209 Minn. 155, 296 N.W. 513, 
133 A.L.R. 766. 


5. It is of great importance to note that Min- 
nesota by legislative action has clearly set its 
policy against all forms of religious or racial 





4. Minn.St. 306.02 reads in part as follows: “Any such 
cemetery association so affiliated with a_ religious 
corporation * * * may also provide for the acqui- 
sition of other cemetery properties within the state 
wherein bodies of persons of the same religious 
faith, exclusively, are to be buried.” 


510 


discrimination. In addition to § 507.18 and § 
327.09, the so-called “accommodation statute,” 
our legislature in 1957 enacted L.1957, c. 953. 
That act contains a legislative finding and a 
declaration of public policy against discrimina- 
tory practices. That act provides in part: 
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of five members of the senate, to be ap- 
pointed by the committee on committees, 
and five members of the house of represen- 
tatives to be appointed by the speaker. The 
appointment of such commission shall be 
made upon passage of this act. 


[Vou. 6 





“Section 1. The legislature hereby finds 
and declares that practices of discrimina- 
tion against any of its inhabitants because 
of race, color, creed, religion, national origin 
or ancestry are a matter of state concern, 
that such discrimination threatens not only 
the rights and proper privileges of its inhabi- 
tants but menaces and undermines the insti- 
tutions and foundations of a democratic 
state. The legislature hereby finds and de- 
clares that discrimination or segregation in 
the sale, lease, sublease, use occupancy, 
tenure, acquisition or enjoyment of property 
or housing accommodations because of race, 
color, creed, religion, national origin or an- 
cestry tends unjustly to condemn large 
groups of inhabitants to depressed and 
substandard living conditions which are in- 
imical to the general welfare and contrary 
to our democratic way of life. The afore- 
mentioned practices of discrimination and 
segregation in the sale, lease, sublease, use 
occupancy, tenure, acquisition or enjoyment 
of property or housing accommodations be- 
cause of race, color, creed, religion, national 
origin or ancestry are declared to be against 
the public policy of this state. 


“Sec. 2. The opportunity to buy, acquire, 
lease, sublease, occupy and use and enjoy 
property and to obtain decent living and 
housing accommodations without discrimi- 
nation because of race, color, creed, religion, 
national origin or ancestry is hereby 
recognized and declared to be a civil right. 

“Sec. 3. A commission to investigate and 
study discrimination and segregation be- 
cause of race, color, creed, religion, national 
origin or ancestry in the sale, lease, sublease, 
transfer, use occupancy, tenure, acquisition 
or enjoyment of property or housing ac- 
commodations as well as investigating the 
possibility of strengthening the states civil 
rights program by encouraging the work of 
the governor’s human rights commission and 
the fair employment practice commission 
with possible recommendations as to their 
organization, is hereby created to consist 


“Sec. 4. The commission may hold meet- 
ings at such times and places as it may 
designate. It shall select a chairman, and 
such other officers from its membership as 
it may deem necessary. 

“Sec. 5. The commision may subpoena 
witnesses and records and employ such as- 
sistants as it deems necessary to perform 
its duties effectively. It may do all the 
things necessary and convenient to enable 
it to perform its duties. 

“Sec. 6. The revisor of statutes and every 
other state agency shall cooperate with the 
commission in all respects so that its pur- 
pose may be accomplished. The commission 
shall use the available facilities and person- 
nel of the Legislative Research Committee 
unless the commission by resolution deter- 
mines a special need or reason exists for the 
use of other facilities or personnel. 

“Sec. 7. The commission shall report to 
the legislature on or before January 15, 
1959, setting forth its recommendations.” 


It was on the basis of the foregoing declaration 
of public policy, and on his interpretation of § 
507.18, that the lower court concluded that the 
racial restrictive covenant in this case was 
against Minnesota’s public policy. 


6. It is our view that defendant’s argument 
that public policy declared by L. 1957, c. 953, 
cannot be given retroactive effect is without 
merit. The defendant relies on § 645.21, which 
provides: 


“No law shall be construed to be retro- 
active unless clearly and manifestly so in- 
tended by the legislature.” 


Although the policy of respect for the civil 
rights of all citizens, as expressed by c. 953, may 
not have always been honored by universal ob- 
servance, it cannot be truly said that the policy 
of our state has ever been otherwise. That 
chapter expresses principles of basic human 
justice which are broadly stated in the Declara- 
tion of Independence and which from time to 
time have been delineated by various amend- 
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ments to the Constitution.5 Moreover, Minn. 
Const. art. 1, § 2, provides in part: 


“No member of this State shall be dis- 
franchised, or deprived of any of the rights 
or privileges secured to any citizen thereof, 
unless by the law of the land, or the judg- 
ment of his peers.” 


In Thiede v. Town of Scandia Valley, 217 Minn. 
218, 224, 14 N.W.2d 400, 405, in discussing rights 
and privileges secured to citizens under Minn. 
Const. art. 1, § 2, we said: 


“The entire social and political structure 
of America rests upon the cornerstone that 
all men have certain rights which are in- 
herent and inalienable. Among these are 
the right to be protected in life, liberty, and 
the pursuit of happiness; the right to ac- 
quire, posess, and enjoy property; and the 
right to establish a home and family re- 
lations—all under equal and impartial laws 
which govern the whole community and 
each member thereof. * * * The rights, 
privileges, and immunities of citizens exist 
notwithstanding there is no specific enum- 
eration thereof in State Constitutions.” 


7. The final point raised by the defendant is 
not clearly defined. It appears to be its con- 
tention that it has an equitable right to rescind 
and cancel the deed because of “mutual mis- 
take or fraudulent misrepresentation as to a 
fact material to the transaction.” It should be 


5. Amend. I—Freedom of religion, speech, and press; 
Amend, II—Right to bear arms; Amend. III—Quar- 
tering of soldiers; Amend. IV—Security against 
search; Amend. V—Due process of law; Amend. VI— 
Right to speedy trial; 

Amend. VII—Right to trial by jury; 

Amend. VIII—No cruel punishment; 

Amend. XIII—Abolishing slavery; 

Amend. XIV—Equal protection of the laws; Amend. 
XV—Negro suffrage; 

Amend. XIX—Woman suffrage. 
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noted, however, that the defendant by its answer 
does not allege fraud or deceit on the part of 
the plaintiffs in procuring the deed nor ask for 
relief by way of equitable rescission. The most 
that can be said for the asserted defense is 
that it alleges a mutual mistake or misrepresen- 
tation of fact as to the race or nationality of 
Ramona Erickson. It is clearly provided by § 
507.18 that restrictive covenants discriminating 
against race are void, “but the instrument shall 
have full force in all other respects and shall 
be construed as if no such provision were con- 
tained therein.” We agree with the trial court 
that the pleadings before him did not assert 
that a mistake or misrepresentation occurred as 
to a material fact. In this connection it should 
be noted that we do not have before us the 
claim that the defendant was deprived of the 
right to sell to whom it chose by the fraud or 
deceit of the plaintiffs. That issue was neither 
pleaded nor argued. It cannot be fairly said 
that one is entitled to relief by way of equitable 
rescission under circumstances where he bases 
his claim for relief upon a restrictive covenant 
which the law condemns. A decree granting 
such relief would take land from a purchaser for 
value because she is a member of a minority race. 
We agree with the trial court that the mistake 
or misrepresentation upon which the defendant 
relies for rescission was not a mistake of any fact 
which under the law was a material element of 
the transaction. Thwing v. Hall & Ducey Lbr. 
Co., 40 Minn. 184, 187, 41 N.W. 815, 816; C. H. 
Young Co. v. Springer, 113 Minn. 382, 386, 129 
N.W.773, 774; Becker v. Bundy, 177 Minn. 415, 
225 N.W. 290; Olson v. Shephard, 165 Minn. 
433, 436, 206 N.W. 711, 712. 

Affirmed. 

= * = 

OTIS, J., not having been a member of the 
court at the time of the argument and submis- 
sion, took no part in the consideration or deci- 
sion of this case. 
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PUBLIC ACCOMMODATIONS 


Race Tracks—California 
Jimmie FLORES vy. LOS ANGELES TURF CLUB, INC., et al. 
Supreme Court of California, In Bank, May 8, 1961, 13 Cal. Rptr. 201. 


SUMMARY: A convicted bookmaker brought a civil action in the Los Angeles Superior Court 
against the operators of a race track for damages for assault and battery allegedly committed 
during his ejection from the track, and for an injunction against any future exclusion from 
the premises. Plaintiff having refused to leave when requested to do so, defendants had 
forcibly ejected him, under a California statute providing that known or convicted book- 
makers might be ejected or excluded from the race tracks. Plaintiff argued that this statute 
is invalid because it would deprive him of a civil right of equal access to places of public 
amusement, The trial court’s dismissal of the suit was affirmed by the California Supreme 
Court, which held that there is no common law or constitutional right of access to such 
places, but that, on the contrary, in the absence of statute there is a common law right in 
the proprietor to exclude anyone he chooses not to admit. 





PUBLIC ACCOMMODATIONS 


Restaurants—Federal Statutes 
Charles E. WILLIAMS v. HOT SHOPPES, Inc., etc. 


United States District Court for the District of Columbia, January 27, 1960. No. 3332-59. 


United States Court of Appeals for the District of Columbia Circuit, April 20, 1961, No. 15610, ___ 
F.2d ; 


SUMMARY: Plaintiff, a Negro, alleged that he was refused service in a Virginia restaurant 
solely because of his race. He filed suit in the United States District Court in the District of 
Columbia under Sections 1 and 2 of the 1875 Civil Rights Acts for statutory damages, and 
also asked $5,000 damages under 42 U.S.C.A. §§ 1981, 1983. The district court granted a 
motion dismissing the complaint. On appeal, the United States Court of Appeals for the Dis- 
trict of Columbia affirmed the dismissal of claims under Sections 1 and 2 of the 1875 Act, 
holding that these provisions apply only to private intrastate racial discrimination, and have 
repeatedly been declared unconstitutional. The counts of the complaint under §§ 1981 and 
1983, however, were held to be based on an alleged refusal by the restaurant manager 
“under color of” a state statute to deprive plaintiff of “rights, privileges, or immunities se- 
cured by the Constitution . . .,” and thus raised a question as to state action prohibited by 
the Fourteenth Amendment. The Virginia law under which defendant is alleged to have 
maintained segregation applies to “any place of public entertainment or public assemblage 
which is attended by both white and colored persons.” Plaintiff contended this law has by cus- 
tom and usage come to be applied to restaurants, and that restaurant operators have been 
threatened with prosecution under the statute if they serve whites and Negroes without segre- 
gation. The attorney general of the state, however, has ruled that the statute has no reference 
to restaurants. (5 Race Rel. L. Rep. 1282.) The Court of Appeals held that determination 
was first required in the state courts as to the application of the Virginia law before the argu- 
ment could be made that the restaurant manager acted “under color of law.” However, the 
court specifically withheld any comment on the legal validity of the claim, assuming the 
statute should be held applicable to restaurants. The case was remanded to the district court, 
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and further proceedings were authorized. One judge concurred in the result. Two judges 
dissented, contending that the complaint stated allegations sufficient to support a finding of 
action under color of law. See also, Williams v. Howard Johnson’s Restaurant, 4 Race Rel. L. 


Rep. 713 (1960), involving the same plaintiff. 


ORDER DISMISSING 
COMPLAINT 


Upon consideration of defendant’s motion to 
dismiss the complaint and after argument by 
counsel for the respective parties in open Court, 


it is, by the Court, this 27th day of January, 
1960, 


ORDERED: That said motion be, and same 
hereby is, granted; and that this action be, and 
the same hereby is, dismissed. 


Opinion in Court of Appeals 


Before MILLER, Chief Judge, and EDGERTON, PRETTYMAN, BAZELON, FAHY, WASHING- 
TON, DANAHER, BASTIAN and BURGER, Circuit Judges, sitting en banc. 


WASHINGTON, Circuit Judge. 


Appellant Charles Williams, a resident of the 
District of Columbia, brought suit in the District 
Court against appellee Hot Shoppes, Inc., a 
Delaware corporation which operates restau- 
rants in several states and the District of Co- 
lumbia, to recover a statutory penalty of $500 
under Sections 1 and 2 of the Civil Rights Act 
of 1875, and damages of $5,000 under 42 U.S.C. 
§§1981, 1983, for alleged deprivations of his 
civil rights. In essence, appellant’s claim is that 
on November 5, 1959, appellee’s manager denied 
him service at its restaurant in Alexandria, 
Virginia, solely because appellant is a Negro, 
and because Virginia law requires restaurants 
either to segregate their facilities or to exclude 
Negro patrons.! Appellant contended that this 
refusal to serve him was State action of the sort 
prohibited by the Fourteenth Amendment and 
the civil rights laws. The District Court held 
to the contrary and dismissed the complaint. 
This appeal followed. 


I. 


First of all, we think that the District Court 
properly dismissed the claim for the statutory 
penalty under Sections 1 and 2 of the Civil 
Rights Act of 1875.2 These statutory provisions 


1. A further contention, relative to alleged activities 
of state officials, will be discussed later in this 
opinion. 

2. Act of March 1, 1875, ch. 114, §§ 1, 2, 18 Stat. 
835, provides: 

“That all persons within the jurisdiction of the 
United States shall be entitled to the full and equal 
enjoyment of the accommodations, advantages, fa- 
cilities, and privileges of inns, public conveyances 
on land or water, theaters, and other places of 
public amusement; subject only to the conditions 
and limitations established by law, and applicable 


were held unconstitutional as applied to private 
intrastate racial discrimination in the Civil 
Rights Cases, 109 U.S. 3 (1883). Later, in Butts 
v. Merchants & Miners Transportation Co., 230 
U.S. 126 (1913), the Supreme Court held that 
these provisions could not be applied to penalize 
racial discrimination aboard interstate carriers 
even though the statute could, in that applica- 
tion, be upheld under the commerce power. The 
Court reasoned that since Sections 1 and 2 were 
penal in nature and were intended by Congress 
to have uniform national application, and since 
the provisions had been declared unconstitu- 
tional as applied to private intrastate racial dis- 
crimination, the statute should be held wholly 


alike to citizens of every race and color, regardless 
of any previous condition of servitude. 

“Sec. 2. That any person who shall violate the 
foregoing section by denying to any citizen, except 
for reasons by law applicable to citizens of every 
race and color, and regardless of any previous 
condition of servitude, the full enjoyment of any 
of the accommodations, advantages, facilities, or 
privileges in said section enumerated, or by aiding 
or inciting such denial, shall, for every such offense, 
forfeit and pay the sum of five hundred dollars 
to the person aggrieved thereby, to be recovered 
in an action of debt, with full costs; and shall also, 
for every such offense, be deemed guilty of a mis- 
demeanor, and, upon conviction thereof, shall be 
fined not less than five hundred nor more than one 
thousand dollars, or shall be imprisoned not less 
than thirty days nor more than one year: Provided, 
That all persons may elect to sue for the penalty 
aforesaid or to proceed under their rights at common 
law and by State statutes; and having so elected to 
proceed in the one mode or the other, their right 
to proceed in the other jurisdiction shall be barred. 
But this proviso shall not apply to criminal pro- 
ceedings, either under this act or the criminal law 
of any State: And provided further, That a judg- 
ment for the penalty in favor of the party agsriev ’ 
or a judgment upon an indictment, shall a bar 
to either prosecution respectively. 
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invalid rather than be applied in only a fraction 
of the cases it was intended to cover. In United 
States v. Raines, 362 U.S. 17, 23 (1960), the 
Supreme Court expressly reaffirmed the Butts 
decision. Therefore, even if appellee’s conduct 
is assumed arguendo to be State action, Sections 
1 and 2 of the Civil Rights Act of 1875 have no 
present validity, and appellant’s claim under 
them was properly dismissed.’ 


Il. 


We turn now to appellant’s claim for damages 
under 42 U.S.C. §§ 1981, 1983.4 Section 1983 
creates a civil action against “Every person who, 
under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory, sub- 
jects, or causes to be subjected, any citizen of 
the United States . . . to the deprivation of any 
rights, privileges, or immunities secured by the 
Constitution and laws . . . .” In order to con- 
stitute conduct under “color of law”,5 within 
the reach of the Federal Constitution and 
statutes, it is essential that appellee’s refusal to 
serve appellant be State action. See Burton v. 
Wilmington Parking Authority, —- U.S. ——, 29 
U.S.L. Week 4317 (April 18, 1961); Monroe v. 
Pape, —— U.S. ——, 29 U.S.L. Weex 4157 (Feb. 
20, 1961). It is also clear that there must be a 
deprivation of a right, privilege or immunity 
“secured by the Constitution and laws” of the 


8. A like decision was reached by the Fourth Circuit 
in another suit brought by appellant, at an earlier 
date. Williams v. Howard Johnson’s Restaurant, 
268 F.2d 845 (1959). 

4. Sections 1981 and 1983 provide: 

“1981. Equal rights under the law. 

“All eaeene within the jurisdiction of the United 
States shall have the same right in every State and 
Territory to make and enforce contracts, to sue, be 

arties, give evidence, and to the full and equal 

nefit of all laws and proceedings for the security 
of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, 


pains, nalties, taxes, licenses, and exactions of 
every kind, and to no other.” 16 Stat. 144, as 
amended 


§ 1983. Civil action for deprivation of rights. 

“Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory, subjects, or causes to be sub- 
jected, any citizen of the United States or other 
person within the jurisdiction thereof to the de- 
privation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, 
suit in equity, or other proper proceeding for 
redress.” 17 Stat. 18, as amended. 

5. This expression is generally used to sum up the 
words “under color of any statute, ordinance, regu- 
lation, custom, or usage.” As to “custom or usage,” 
see Williams v. Howard Johnson’s Restaurant, supra 
note 3, at 848. 
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United States. For example, in the Monroe case, 
just cited, the plaintiff's immunity from unrea- 
sonable search and seizure, guaranteed by the 
Fourth Amendment to the Constitution, had 
been grossly violated by the defendants. 

In the instant case, the pertinent portions of 
the complaint are as follows: 


“4. November 5, 1959, plaintiff entered 
defendant’s restaurant at 900 North Wash- 
ington Street, Alexandria, Virginia, in a 
peaceful and orderly manner, for the pur- 
pose of obtaining food and beverage, while 
it was then open for business and occupied 
by others of the public who were then en- 
joying the accommodations of the business 
conducted on the premises. But defendant’s 
manager, one Fred McClure, acting within 
the scope of his authority, refused to serve 
plaintiff and excluded him from the restau- 
rant, solely by reason of plaintiff's race or 
color, under the color of state law, custom 
or usage. 

“5. Defendant’s manager stated that Vir- 
ginia law required him to refuse to serve 
plaintiff and to exclude plaintiff from the 
dining room; that neither he nor defendant 
had any personal or other reason for exclud- 
ing plaintiff from the restaurant except for 
the understanding that Virginia law, as well 
as the custom and usage of the community, 
compelled the exclusion of colored persons 
from the restaurant. 

“6. Sec. 18-327, Cope oF VIRGINIA, re- 
quires operators of ‘any place of public 
entertainment or public assemblage which 
is attended by both white and colored 
persons, to segregate them, under penalty 
of fine of not less than $100 or more than 
$500 for each violation of the statute. Sec. 
18-328, Cope oF VIRGINIA, requires patrons 
to comply with such segregated seating, 
under penalty of fine of not less than $10 
or more than $25 for each violation of the 
statute; authorizes the operator or manager 
of the place, ‘or any public (sic) [police] 
officer or other conservator of the peace, 
to eject any person who fails to comply with 
such segregation requirement; and provides 
that any such ejected person shall not be 
entitled to a refund of any admission paid 
by him. These laws, in effect, require opera- 
tors of places of public accommodation, in- 
cluding the aforesaid restaurant, which are 
open to the general public, to exclude all 
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Negroes unless special facilities are pro- 
vided to segregate them from the rest of 
the public. 

“7. The cited Virginia laws impose an 
economic burden upon defendant by re- 
quiring it to erect partitions of separate 
facilities for white and colored persons in 
restaurants operated in Virginia, and thus 
tend to compel defendant, in order to avoid 
that burden, to exclude all colored persons 
entirely. It is a violation of the Fourteenth 
Amendment to the federal Constitution for 
the State of Virginia to require the exclusion 
or segregation of persons in places of public 
accommodation, solely because of their race 
or color, irrespective of whether such state 
compulsion is exercised or accomplished 
directly or indirectly. 

“8. The defendant, as well as other public 
restaurant keepers in Virginia are following, 
and have for many years followed, a custom 
or usage of systematically excluding Negroes 
from their facilities under the color of sec. 
18-327, Cope or Vircinta. This custom or 
usage of Virginia has been produced by the 
interplay of governmental and private action 
over a long period of time. By being ex- 
cluded from public dining facilities by rea- 
son of said custom or usage, Negroes, in- 
cluding the plaintiff, are deprived of ‘the full 
and equal benefit of all laws,’ respecting 
access to public restaurants, ‘as is enjoyed 
by white citizens, under the color of state 
law, custom or usage, in violation of 42 
U.S.C., sec. 1981, and sec. 1, Act of 1875.” 
(Emphasis supplied. ) 


The complaint is thus grounded upon the 
theory that the Virginia public assembly statute, 
Section 18-327 of the Virginia Code,* applies 
to restaurants, and compels segregation therein. 
This was the theory on which Williams pleaded 
and argued his case in the District Court, and 
on which he at first based his appeal to this 
court. Later, in this court, he advanced a further 
theory—that appellee’s refusal to serve him was 
caused solely by the understanding generated by 
the conduct of State law enforcement officials. 
Appellant now tells us that the police and prose- 
cutors of Virginia have threatened action against 
restaurants which do not segregate, and that 


6. Recently re-enacted as Section 18.1-356 of the 
oo. See Va. Cope ANN., Supp. 1960, at § 18.1- 
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this was state action, whether or not based on 
any statutory foundation. The complaint does 
not say this. But appellant argues that it can 
be read to say it, relying on the italicized portion 
of paragraph 8, quoted above. It is there alleged 
that defendant and other restaurant owners 
have followed “a custom or usage of systemati- 
cally excluding Negroes from their facilities 
under color of sec. 18-327, Cope oF VircINiA. 
This custom or usage of Virginia has been pro- 
duced by the interplay of governmental and 
private action over a long period of time.” 
The only “custom or usage” alleged is that 
which arises under color of the statute. Legis- 
lative action alone is complained of: nothing 
is said about executive or police action. The 
reference to “interplay of governmental and 
private action” seems clearly to mean that as a 
result of the governmental action, i.e., the statute, 
private persons and firms such as defendant 
have been compelled to discriminate against 
plaintiff. 

The background of this litigation, a matter 
of public record, may also be noted. Appellant 
Williams had brought an earlier suit against 
another restaurant in Virginia, for refusal of 
service, basing his complaint on the theory of 
an interference with interstate commerce. When 
the case came before the Fourth Circuit, ap- 
pellant conceded that Section 18-327 of the 
Virginia Code did not apply to restaurants. See 
Williams v. Howard Johnson’s Restaurant, 268 
F.2d 845 at 847 (1959). The Fourth Circuit 
unanimously affirmed the dismissal of the com- 
plaint, saying that “Unless these actions [of 
refusing service to Negroes] are performed in 
obedience to some positive provision of state 
law they do not furnish a basis for the pending 
complaint.” Ibid. The Fourth Circuit’s opinion 
came down on July 16, 1959. The incident at the 
Hot Shoppe restaurant, on which the present 
suit is based, occurred on November 5, 1959. The 
complaint herein, filed on November 25, 1959, 
was apparently framed to fit the quoted language 
of the Fourth Circuit, relying on Section 18-327 
7. The words “interplay of governmental and private 

action” are evidently derived from the opinion in 

NAACP vy. Alabama, 357 U.S. 449 at 463 (1958). 

The Court was there speaking of the state’s action 

in seeking to Citaggh-ler sedabe-clladidaaen of the 

names of members of the NAACP, which would 
allegedly be followed by private a in the shape 
of economic reprisals ah “other manifestations of 
public hostility.” P. 462 of 357 U:S. Legislative 


action was the “governmental action” referred to 
in the NAACP case; the same is true in this case. 
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as the “positive provision of state law” which 
would provide the basis of the new action.* 

The rule in Conley v. Gibson, 355 U.S. 41, 
45-46 (1957), on which appellant relies, is of no 
help to him. That rule, that “a complaint should 
not be dismissed for failure to state a claim un- 
less it appears beyond doubt that plaintiff can 
prove no set of facts in support of his claim 
which would entitle him to relief,” cannot be 
used to justify the filing of unsworn statements 
in an appellate brief which would in effect sub- 
stitute a new complaint for the old. The essence 
of modern pleading is that there be adequate 
notice to the defendant of plaintiff's claims. Here 
there is no allegation in the complaint as to 
threatening activities on the part of Virginia 
police and prosecutors, and, equally important, 
no allegation whatever that the defendant 
actually knew of any such activities, or that the 
refusal to serve plaintiff was based on fear of 
such activities or was in any influenced by 
them, if in fact they existed.® 

The complaint, in our view, alleges no more 
than this: that the restaurant manager dis- 
criminated against plaintiff because he believed 
he was compelled to do so by the Virginia 
statute. Accordingly, we need not decide 
whether a cause of action would be stated if the 
restaurant manager had been compelled to dis- 
criminate by administrative officers of the state 
in the absence of an applicable statute, since 
that is not alleged. 


8. This recital is not intended to cast any reflection 
on appellant, whose desire to obtain equality of 
treatment for members of his race is entitled to 
respect, but to illuminate the theory on which the 
present complaint was brought. 

9. All that appellant has told us in writing on the 
subject appears at page 9 of his supplemental memo- 
randum in this court, where he says: 

“Va. Code sec. 18-327 has been widely regarded 

as compelling racial segregation in places of public 
accommodation of all sorts, including restaurants. 
Such belief was supported by the decisions of the 
United States District Court for the Eastern Dis- 
trict of Virginia (per Judge Albert V. Bryan who 
has had long experience with Virginia law) that 
this provision applies to restaurants. See Nash. 
v. Air Terminal Services, 85 F.Supp. 545, 548 
(1949); Air Terminal Services v. Rentzel, 81 F. 
Supp. 611 (1949). This widespread belief was 
also fostered by the repeated public expressions 
over the years by many prosecuting officials of 
Virginia that racial segregation in eating places was 
required by Virginia law.’ [* E.g., WasHINcToN 
Post, June 24, 1960, p. A-1.]” 
Later, appellant filed with us a number of news- 
paper clippings in support of the statement last 
made. Assuming the clippings to be correct reports 
of various episodes, there is no allegation that they 
came to appellee’s attention, or influenced its ac- 
tion. 


[Vot. 6 


Ill. 


Decision whether the complaint, so read, states 
a claim for damages under 42 U.S.C. §§ 1981 
and 1983 would depend upon the answers to 
these questions: (1) Does the Virginia public 
statute apply to restaurants, and require their 
owners to segregate by race? (2) If it does not 
so apply, has appellee nevertheless deprived ap- 
pellant of a federally-protected right, under 
“color of law”? (3) If it does apply to restau- 
rants, is the statute unconstitutional? (4) If it is 
unconstitutional, but appellee relied on it in 
good faith, has appellee subjected itself to dam- 
ages for depriving appellant of a federally-pro- 
tected right, under color of law? (5) Has there 
in any event been “state action” as distinguished 
from private action? The answers to all these 
questions, in greater or lesser degree, must de- 
pend upon the interpretation to be given to the 
Virginia public assembly statute, Section 18-327 
of the Code. No Virginia court, as far as we are 
aware, has ever published an opinion on the 
matter. The Attorney General of the State, in a 
well-reasoned opinion, has said that in his view 
the statute has no application to restaurants.’° 
If he is right, the appellant‘s cause of action, as 
stated in the complaint, disappears. The tempta- 
tion is great to indicate our agreement with his 
view, and let the case be disposed of on that 
basis, i.e., an affirmance without more. 

The Supreme Court has many times indicated, 
however, that in situations like the present, 
where the solution of novel and serious con- 
stitutional questions depends on the interpreta- 
tion to be given a state statute, not yet con- 
strued by the state courts, the Federal courts 
should abstain from interpreting the state statute. 


Appellant urges that the doctrine of abstention 
is not applicable here. He contends that the 
interpretation to be given Section 18-327 is not 
potentially dispositive of the case, and main- 
tains (1) that an action will lie, under 42 U.S.C. 
§ 1983, upon proof of deprivation of rights 
“under color of . . . custom, or usage”, without 
reference to state law; and (2) that “state 
action” includes the acts of a private person 
performed under supposed compulsion of state 
law, even though such acts are not so compelled, 
provided only that the mistake of law be reason- 


able. 


Both these contentions must be rejected. As 
to the argument based upon the “custom or 


10. See Appendix. 
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usage” language of the statute, we join with 
the unanimous decision of the Fourth Circuit in 
support of the proposition that— 


“The customs of the people of a state do not 
constitute state action within the prohibition 
of the Fourteenth Amendment.” Williams v. 
Howard Johnson’s Restaurant, 268 F.2d 845, 
848 (4th Cir. 1959). 


A reading of the statute as broad as that urged 
by appellant here would raise grave constitu- 
tional questions, and in fact would be contrary 
in substance to the holding in the Civil Rights 
Cases, 109 U.S. 3 (1883). 

Similarly, the argument based upon reasonable 
mistake of law reaches too far beyond the estab- 
lished lines of constitutional authority to be 
sustained. Under existing decisions, “color of 
law” requires a vesting of actual authority of 
some kind. In the Screws case, supra, it was 
established that the unlawful acts of an in- 
dividual might be imputed to the state (for 
purposes of applying the Fourteenth Amend- 
ment) if the state had done acts clothing the 
wrongdoer with the trappings of its sovereignty. 
A similar view is implicit in the latest pro- 
nouncement of the Supreme Court on the sub- 
ject, Monroe v. Pape, supra. But where the state 
has done nothing of that sort, we fail to see how 
the acts of a wrongdoer, no matter how reason- 
able his mistake of law, may be imputed to the 
state. 

We conclude therefore that relief would be 
barred, and the suit concluded, by a determina- 
tion in the Virginia courts that Section 18-327 
does not apply here. This being so, we believe 
that we are obliged on the present facts to with- 
hold Federal sanctions and permit the state 
courts to rule upon the question of state law. 

We consider such abstention not merely within 
the discretion of this court, but compelled by 
the reasoning implicit in a series of recent de- 
cisions of the Supreme Court. We are mindful 
that “no principle has found more consistent or 
clear expression than that the federal courts 
should not adjudicate the constitutionality of 
state enactments fairly open to interpretation 
until the state courts have been afforded a rea- 
sonable opportunity to pass upon them.” Har- 
rison v. NAACP, 360 U.S. 167, 176 (1959). 


It is, at the very least, unseemly for a Federal 
court to “guess at the resolution of uncertain 
and difficult issues of state law.” Alleghany 
County v. Mashuda Co., 360 U.S. 185, 187 
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(1959). And the Supreme Court has said that 
where the issue “involved the scope of a pre- 
viously uninterpreted state statute which, if ap- 
plicable, was of questionable constitutionality, 
Leither Minerals, Inc. v. United States, 352 U.S. 
220, 229, we have required District Courts, and 
not merely sanctioned an exercise of their dis- 
cretionary power, to stay their proceedings pend- 
ing the submission of the state law question to 
state determination.” Louisiana Power and Light 
Co. v. City of Thibodaux, 360 U.S. 25, 28 (1959). 

There can be no dispute about the presence 
of a grave and novel Federal constitutional ques- 
tion in the case at bar. Much more than the 
constitutionality of the Virginia statute is at 
stake. The issue appellant seeks to have us 
decide is whether there is a federally-protected 
right to be free of state-compelled segregation in 
a privately-owned and operated restaurant, or 
to put it more narrowly, whether the Fourteenth 
Amendment has empowered the Congress to pro- 
vide a civil remedy against private restaurant 
operators who discriminate by reason of race 
under compulsion of state law, and whether 
Congress did provide such a remedy when it 
passed the statute appellant here invokes, Sec- 
tion 1983 of Title 42. The scrupulous care with 
which the Supreme Court has recently treated 
similar questions, see Boynton vy. Virginia, 364 
U.S. 454 (1960), is a clear warning against the 
dangers of premature decision. It would be most 
rash for us to act gratuitously where the claimed 
rights and privileges of one group of citizens are 
arrayed against the claimed rights and privileges 
of other groups. Grave problems of Federal- 
state relationships are also presented. 


While the roots of the abstention principle 
may lie in the Federal equity jurisdiction, see 
Railroad Commission v. Pullman Co., 312 U.S. 
496 (1941), the Supreme Court has clearly in- 
dicated in two recent cases that the applica- 
tion of the abstention doctrine does not depend 
on whether a complaint has demanded equitable 
or legal relief. See Louisiana Power and Light 
Co. v. City of Thibodaux, supra; Clay v. Sun 
Insurance Office, 363 U.S. 207 (1960). That 
relief at law is demanded here is thus no bar to 
abstention. 


Nor do we deem it material that the potential 


* area of conflict in the instant case lies between 


the Federal courts and the state acting through 
its legislature, rather than through its adminis- 
trative agencies. Certainly where Federal courts 
run the risk of becoming enmeshed in the func- 
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tions of state administrative bodies vested with 
the responsibility for developing and applying 
a continuing state policy, special reasons for 
abstaining are present. Burford v. Sun Oil Co., 
319 U.S. 315 (1943); Alabama Public Service 
Commission v. Southern Ry., 341 US, 341 
(1951). That is not to say, however, that con- 
flict with a state administrative agency is a sine 
qua non for the application of the doctrine; and 
it is clear from the Supreme Court’s decision in 
Harrison v. NAACP, 360 U.S. 167 (1959) that 
such is not the case. Like Harrison, the case at 
bar involves potential Federal interference with 
a state policy of segregation as expressed through 
its statutes.1! It has been argued that such a 
policy is not entitled to deference. Mr. Justice 
Douglas, dissenting in Harrison, points out that 
jurisdiction there was largely premised on the 
Civil Rights statutes (among them 42 U.S.C. 
§ 1983, the one principally at issue here), and 
urges that by directing abstention the Supreme 
Court had failed “to perform the duty expressly 
enjoined by Congress on the federal judiciary.” 
360 U.S. at 184. The significance of this con- 
tention lies in the fact that it was obviously 
considered and rejected by a majority of the 
Supreme Court. 


For these reasons, and guided by the decision 
of the Supreme Court in Harrison, supra, we 
abstain from decision on the merits in this case, 
pending resolution of the meaning and applica- 
tion of Section 18-327 of the Virginia Code by 
the courts of that state. 


IV. 


We do not reach, and hence do not express 
any view concerning, the questions of law dis- 


11. In Harrison a set of five recently enacted Virginia 
statutes designed to limit the legal representation 
and lobbying activities of the NAACP in Virginia 
were challenged. The Association, prior to any test 
of the applicability of the statutes in the Virginia 
courts, brought an action to have the Federal Dis- 
trict Court declare them unconstitutional and enjoin 
their enforcement. The three-judge constitutional 
court, basing its decision on a finding that the legis- 
lation had been enacted to nullify the effect of the 
Supreme Court mandate in Brown v. Board of 
Education, 347 U.S. 483 (1954), held three of the 
statutes unconstitutional on their face, but abstained, 
staying proceedings pending construction by the 
state courts, as to the other two. On direct appeal 
by Virginia from the invalidation of her barratry 
and lobbying statutes, the Supreme Court in a six- 
to-three decision reversed the lower court and di- 
rected that these three acts should likewise have 
been subjected to “the possibility of limiting inter- 
pretation” by the Virginia courts. 
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cussed in the dissenting opinion, other than as 
may appear in the foregoing pages.'* 

The judgment of the District Court will be 
vacated and the cause remanded. The District 
Court, of course, is authorized to conduct such 
further proceedings or take such further action 
as may be deemed appropriate and not incon- 
sistent with this opinion. 

So ordered. 


CONCURRING OPINION 
Fany, Circuit Judge: 


I concur in vacating the judgment and re- 
manding the case to the District Court. This will 
afford the parties opportunity to obtain a ruling 
of the Virginia courts on the question of the 
applicability to restaurants of section 18-327 of 
the Virginia Code. I would require the District 
Court, however, to retain jurisdiction so that it 
may itself decide the case after such opportunity 
has been afforded, taking into consideration the 
decision of the Virginia courts if obtained, or if 
not obtained within a reasonable time then re- 
deciding the case itself. The Supreme Court has 
approved this procedure in comparable circum- 
stances, saying, 


By retaining the case the District Court, of 


12. Some of the practical consequences of the theory of 
the dissent—that private persons may be sued for 
acts committed by them under the compulsion of 
state officials—should perhaps be noted. One of 
these would appear to be that the courts of the 
District of Columbia would be called upon to evalu- 
ate the conduct of state officials, alleged to have 
infringed Federal rights, if the plaintiff has suc- 
ceeded in obtaining proper service here on the per- 
son or corporation slloaed to have been coerced by 
such state officials into taking the action complained 
of. Many chain stores and other great business 
enterprises, transacting business here and in a num- 

r of states, are subject to service of process in 
this jurisdiction. (Venue problems might exist as 
to an individual defendant, but hardly as to a 
corporation doing business here. See 28 U.S.C. 
§§ 13891, 1406). Nor do the possible consequences 
appear to be limited to the District of Columbia. 
Apparently the theory of the dissent would permit 
suit challenging private action on the theory of of- 
ficial compulsion to be brought in any jurisdiction 
in the country where the private defendant is found, 
no matter how distant that jurisdiction is from the 
state whose officials are being attacked. The opera- 
tion of our Federal system of government might be 

vely affected by any such result. The spirit of 

e transfer statute, 28 U.S.C. § 1404(a), if not its 
letter, would appear to call for the avoidance of 
consequences of this sort wherever possible. Any 
court which is asked to accept the position stated 
by the dissent will no doubt find it necessary to 
give careful consideration to the practical and gov- 
ernmental consequences just outlined. 
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course, reserves power to take such steps 
as may be necessary for the just disposition 
of the litigation should anything prevent a 
prompt state court determination. 


Louisiana Power & Light Co. v. City of Thibo- 
daux, 360 U.S. 25, 31. 


DISSENT 


BazeEon, Circuit Judge, with whom Epcerton, 
Circuit Judge, joins, dissenting: 


I agree with the majority that we should 
abstain as to the claim under 28 U.S.C. § 1983 
that § 18-327 Cope or Vimcinia required the 
restaurant to provide separate facilities for Negro 
patrons or to exclude them.! But I think that the 
complaint states another and independent claim 
for relief under § 1983—namely, that appellee’s 
refusal to serve appellant was compelled by the 
action of State law enforcement officials in re- 
quiring separation of the races in restaurants and 
was therefore “state action” and conduct “under 
color of’ law within the meaning of the Four- 
teenth Amendment and § 1983. The abstention 
technique is inapplicable upon that claim be- 
cause its validity does not hinge on a question of 
State law and hence no decision of the Virginia 
courts could moot the Federal question which 
it presents. Public Utilities Comm’n v. United 
Fuel Gas Co., 317 U.S. 456, 463 (1943).? 

In my view this additional claim is sufficiently 
stated in the following allegations of the com- 
plaint: that appellee would not have denied ap- 
pellant service “except for the understanding 
[of appellee] that Virginia law . . . compelled 
the exclusion of colored persons from the restau- 
rant,” and that appellant has been “sys- 
tematically excluding Negroes from [its] .. . 
facilities under color of § 18-327, Cope or Vir- 





1. I also concur in the result reached by the majority 
with respect to appellant’s claim under §§ 1 and 2 
of the Civil Rights Act of 1875. I do this on the 
authority of Butts v. Merchants & Miners Trans- 
portation Co., 230 U.S. 126 (19138). Although sub- 
sequent decisions have cast considerable doubt on 
the reasoning of that case, see Wormuth, The Pres- 
ent Status of the Civil Rights Acts of 1875, 6 Urau 
L.Rev. 153 (1958), I think that the latest expres- 
sion of the Supreme Court in United States v. 
Raines, 362 U.S. 17 (1960), points to a reaffirma- 
tion of Butts as an exception to the general rule 


announced in Raines that a statute will be held - 


unconstitutional only as applied to the particular 
facts presented in an actual case or controversy. 

. It may be argued that the existence of the remain- 
ing claim renders abstention inappropriate as to the 
entire case. Cf. Louisiana Power & Light Co. v. 

City of Thibodaux, 360 U.S. 25, 27 (1959). 


bo 
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GINIA,” this exclusion having been “produced 
by the interplay of governmental and private 
action over a long period of time.” 

My brethren of the majority find these al- 
legations insufficient. As I read their opinion, 
they reach this determination by attributing to 
appellant a specific intent to rely solely on the 
applicability of § 18-327, Cope or Vircin1A, in 
order to meet the statement of the United States 
Court of Appeals for the Fourth Circuit * that 
reliance upon a “positive provision of state law” 
was essential to a valid claim in these cases. 
There is serious question whether the meaning 
of appellant’s present allegations may be derived 
from inferences drawn from such extraneous 
matter. But even if it may, the allowable in- 
ference would be only that appellant sought to 
rely on “a positive provision of state law,” not 
that he relied on nothing else to establish that 
the State or its officers maintained and enforced 
segregation in restaurants. 

I read the above described allegations as 
charging that appellee excluded the appellant 
because of appellee’s “understanding” that it was 
required by law to do so, and that this under- 
standing was “produced by the interplay of 
governmental and private action over a long 
period of time.” To restrict proof of the basis 
of appellee’s “understanding” to a State statute 
ignores settled principles of modern pleading. 
Rule 8(f) of the Federal Rules of Civil Pro- 
cedure states, “all pleadings shall be so con- 
strued as to do substantial justice.” This “ex- 
cludes requiring technical exactness, or the 
making of refined inferences against the pleader, 
and requires an effort fairly to understand what 
he attempts to set forth.” DeLoach v. Crowley's, 
Inc., 128 F.2d 378, 380 (5th Cir. 1942). In light 
of these principles, the allegations of the com- 
plaint are sufficient to admit evidence that ap- 
pellee’s “understanding” was compelled by gov- 
ernmental officials acting under their apparent 
authority. It is “the accepted rule that a com- 


3. Williams v. Howard Johnson’s Restaurant, 268 F.2d 
845 (1959). 

4, Because of the importance of the interests involved 
in a case of this nature, we should exercise a broad 
degree of discretion in reading the allegations of 
the complaint so as to do substantial justice. Cf. 
Baldwin v. Morgan, 251 F.2d 780 (5th Cir. 1958), 
where, in reversing the dismissal of a complaint 
for relief under § 1983, the court found that the 
allegations stated a valid claim under § 1985(3) as 
well, although no violation of that section was al- 
leged. The court stated that its duty was to apply 
the appropriate civil rights statute irrespective of 

whether it had been correctly described in the 
complaint or not. 
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plaint should not be dismissed for failure to 
state a claim unless it appears beyond doubt 
that the plaintiff can prove no set of facts in 
support of his claim which would entitle him 
to relief.” Conley v. Gibbons, 355 U.S. 41, 45-6 
(1957), emphasis supplied. To require, as I think 
the majority does, that the complaint further 
particularize the officer's conduct and appellee’s 
awareness of such conduct is to require ap- 
pellant to plead his evidence. The Federal Rules 
do not require a statement of “facts sufficient to 
constitute a cause of action.” See Dioguardi v. 
Durning, 139 F.2d 774, 775 (2d Cir. 1944). 

I turn now to the legal sufficiency of the claim 
that appellee’s refusal to serve appellant is at- 
tributable to the State because it was compelled 
by conduct of State officials. Since the Supreme 
Court's decision in Brown v. Board of Education, 
347 U.S. 483 (1954), and subsequent cases,® 
there can no longer be any serious doubt that 
freedom from state imposed racial segregation 
is a right “secured by the Constitution and laws” 
of the United States.° The difficult question is 
whether the alleged State-compelled refusal 
of appellee may be deemed conduct “under 
color of” law for the purposes of § 1983. I think 
an affirmative answer is required by recognized 
principles which have evolved in Fourteenth 
Amendment adjudication. 

In determining the scope of the Fourteenth 
Amendment, and consequently § 1983, the bare 
rubric that it applies only to “state action” as 
opposed to “private conduct” is, without more, 
of little aid. A state can act only through human 
representatives,’ and unless the prohibitions of 





5. E.g., New Orleans City Park Improvement Ass'n 
v. Detiege, 358 U.S. 54 (1958), affirming 252 F.2d 
122 (5th Cir. 1958) (park and recreational facili- 
ties); Gayle v. Browder, 352 U.S. 903 (1956), 
affirming 142 F.Supp. 707 (M.D.Ala. 1956) (intra- 
state bus transportation ); Holmes v. City of Atlanta, 
350 U.S. 879 (1955), reversing 223 F.2d 93 (5th 
Cir. 1955) (golf courses); Mayor and City Council 
of Baltimore City v. Dawson, 350 U.S. 877 (1955), 
affirming 220 F.2d 386 (4th Cir. 1955) (public 
beach and bathhouse). Cf. Burton v. Wilmington 
Parking Authority, 29 U.S.L. Week 4817 (April 18, 
1961) (restaurants ). 

6. In the following cases, claims under § 1983 against 
State imposed racial segregation have been sus- 
tained: Baldwin v. Morgan, 251 F.2d 780 (5th Cir. 
1958); Flemming v. South Carolina Electric & Gas 
Co., 224 F.2d 752 (4th Cir. 1955), appeal dis- 
missed, 351 U.S. 901 (1956); Kerr v. Enoch Pratt 
Free Library of Baltimore City, 149 F.2d 212 (4th 
Cir. 1945), cert. denied, 326 U.S. 721 (1945). 

7. “The test is not whether [they] . . . are the repre- 
sentatives of the State in the strict sense in which 
an agent is the representative of his principal. The 
test is whether they are to be classified as repre- 
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the Amendment, and the legislation designed 
to enforce them, apply to these representatives, 
they are without meaning. Ex Parte Virginia, 
100 U.S. 339, 347 (1879). 


If a state statute affirmatively required restau- 
rant owners to segregate their facilities or ex- 
clude Negro patrons, conduct of the restaurant 
owners caused solely by the compulsion of such 
a statute would be state action and would give 
rise to a claim for relief under § 1983. The de- 
cisions of the Supreme Court in the “white 
primary” cases clearly indicate that, at the very 
least, a state cannot avoid the prohibitions of the 
Fourteenth and Fifteenth Amendments by dele- 
gating to private groups or institutions the en- 
forcement of a policy which, if enforced by the 
state, would be contrary to the Constitution. See 
Smith v. Allwright, 321 U.S. 649 (1944); Nixon v. 
Condon, 286 U.S. 73 (1932). Cf. Terry v. Adams, 
345 U.S. 461 (1953); Rice v. Elmore, 165 F.2d 
387 (4th Cir. 1947), cert. denied, 333 U.S. 875 
(1948). And where the policy is one of racial 
segregation constituting an unreasonable classi- 
fication under the Equal Protection Clause of 
the Fourteenth Amendment,’ the initiation and 
enforcement of that policy by “instrumentalities” 
of the State gives rise to a claim for relief under 
the Civil Rights Act. See Smith v. Allwright, 
supra; Kerr v. Enoch Pratt Free Library of 
Baltimore City, 149 F.2d 212 (4th Cir. 1945), 
cert. denied, 326 U.S. 721 (1945). If the policy 
of segregation is initiated by the state legislature 
rather than by a private organization acting as 
a state “instrumentality” or exercising a “state 
function,” whose action can therefore be im- 
puted to the state, then, a fortiori, enforcement 
of that policy is prohibited by the Amendment 
and the implemental civil rights legislation. 
When otherwise private persons or institutions 
are required by law to enforce the declared 
policy of the state against others, their enforce- 
ment of that policy is state action no less than 
would be enforcement of that policy by a uni- 
formed officer. Baldwin v. Morgan, 251 F.2d 780 
(5th Cir. 1958); Flemming v. South Carolina 
Electric & Gas Co., 224 F.2d 752 (4th Cir. 1955), 
appeal dismissed 351 U.S. 901 (1956). “The pith 
of the matter is simply this, that when [private 


sentatives of the State to such an extent and in such 
a sense that the great restraints of the Constitution 
set limits to their action.” Nixon v. Condon, 286 
U.S. 78, 89 (1932). 

8. Gayle v. Browder, 352 U.S. 903 (1956), affirming 
142 F.Supp. 707 (M.D.Ala. 1956); Brown v. Board 
of Education, 347 U.S. 483 (1954). 
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groups] .. . are invested with an authority in- 
dependent of the will of the association in whose 
name they undertake to speak, they become to 
that extent the organs of the State itself, the 
repositories of official power.” Nixon v. Condon, 
supra at 88. Since a uniformed officer’s enforce- 
ment of a statute requiring segregated facilities 
would give rise to a claim for redress under § 
1983, similar enforcement by a delegated repre- 
sentative of the State, although ostensibly a 
private individual, likewise would be actionable. 
“Only by sifting facts and weighing circum- 
stances can the nonobvious involvement of the 
State in private conduct be attributed its true 
significance.” Burton v. Wilmington Parking 
Authority, 29 U.S.L. Week 4317, 4319 (April 18, 
1961). 


In asserting the claim here discussed, ap- 
pellant does not contend that appellee’s refusal 
to serve him was authorized or required by a 
positive provision of Virginia law; but rather that 
its refusal was caused solely by the understand- 
ing generated by the conduct of State law en- 
forcement officials that such conduct was re- 
quired by law. If appellant can prove this, he is 
entitled to relief. For if appellee was required 
by State officials acting “under color of law” to 
segregate its facilities or to exclude Negroes, its 
conduct was likewise State action and “under 
color of law” no less than if it had been required 
by an unambiguous mandate of the Virginia 
legislature. If the State clothed its officials with 
the apparent authority to enforce segregation 
or exclusion of Negroes in public places,® and 
if these officials, acting by virtue of their office 
and purportedly pursuant to State law, by their 
conduct led appellee to understand and believe 
in good faith that it was required by law to 
exclude Negroes, then the appellee's action in 
excluding the appellant is attributable to the 
State.” For Fourteenth Amendment purposes it 
matters not that -the policy of racial segregation 
originated in the executive rather than the legis- 
lative or judicial branch of the State govern- 
ment. “Whether the statute book of the State 
actually laid down any such rule. . ., or not, 

9. Cf. Valle v. Stengel, 176 F.2d 697 (3d Cir. 1949). 
10. In determining whether the State officials did in 
fact conduct themselves as appellant contends, it 
matters not whether they were motivated by the 
mistaken belief that § 18.1-356 applied to restau- 
rants or by a community custom. However, evi- 
dence upon these matters would, if available, be 
relevant upon the issue of whether appellee actually 


did understand that it was required by the State 
officials to exclude Negroes. 
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the State, through its officer, enforced such a 
rule: and it is against such State action, through 
its officers and agents, that the last clause” of 
the Fourteenth Amendment and the Civil Rights 
Acts are “directed.” Civil Rights Cases, 109 U.S. 
3, 15 (1883) (referring to the Court’s decision 
in Ex Parte Virginia, supra). It is well estab- 
lished that conduct of State officials may con- 
stitute State action even though it is contrary 
to State law and subject to correction by higher 
State authority. United States v. Raines, supra. 


Appellee contends that it could have segre- 
gated its facilities or excluded Negroes free from 
Federal restraint, and that the additional pres- 
sure of State compulsion does not change its 
conduct into State action. Admittedly, appellee, 
had it so desired as a matter of corporate policy, 
could have chosen to engage in such conduct 
without offending the Federal Statute. Civil 
Rights Cases, supra. But, by its motion to dismiss 
appellee admits, for the purposes of testing the 
sufficiency of the complaint," that its exclusion 
of appellant was caused solely by the mandate 
of Virginia expressed through its apparently 
authorized officials and not by any exercise of 
private volition. Whether appellee, apart from 
this alleged compulsion, would have excluded 
appellant because of his color is a question of 
fact which is properly to be determined at trial. 


Although the alleged official conduct required 
segregation, appellee excluded appellant. No 
significance, however, can be attached to this 
distinction. Appellee was left only the option 
of either segregating or excluding Negroes. That 
it was “free to choose” between segregation and 
exclusion does not make its election of either a 
matter of “choice” in the sense of response to 
private volition rather than public command. 
Appellee was compelled to choose. Whichever 
alternative it chose, its action would have been 
undertaken, according to the complaint’s allega- 


tions, only because of the compulsion of the 
State. 


The nature of the relief available under § 1983 
is worthy of comment. That section speaks of 
granting relief in “an action at law, suit in equity, 
or other proper proceeding for redress.” (Em- 
phasis supplied.) Whatever may be said about 


- the initial congressional purpose in enacting this 


legislation, in the last twenty years the expansion 


11. Callaway v. Hamilton Nat'l Bank of Washington, 90 
phen ge 228, 195 F.2d 556 (1952); Bolger v. 
Marshall, 90 U.S.App.D.C. 30, 198 F.2d 37 (1951). 
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of the state action concept '* and of the area of 
rights protected by the Federal Government ** 
have made this section an increasingly flexible 
vehicle for enforcing the Constitution’s guaran- 
tees of individual liberties against encroachment 
by the states and their representatives. The re- 
lief provisions of the statute are strikingly adapt- 
able for that purpose. The present case demon- 
strates this. If, in fact, appellee’s refusal to serve 
appellant was compelled against its will, prin- 
ciples of equity combine with the purpose of 
the Act to dictate relief which would also shield 
appellee against such compulsion, rather than 
penalize appellee by imposing damages for sur- 
rendering to it. This is available under the flexi- 
ble relief provisions of the statute by a declara- 
tory judgment vindicating appellant's right to 
be free from state-imposed racial discrimination. 
For such relief, an actual controversy is required. 
Evers v. Dwyer, 358 U.S. 202. (1958). A declara- 
tory judgment would have real meaning and 
purpose.’ It would vindicate a civil right basic 


12. E.g., Terry v. Adams, 345 U.S. 461 (1953); Shelley 
v.Kraemer, 334 U.S. 1 (1948); Marsh v. Alabama, 
$26 U.S. 501 (1946); Smith v. Allwright, 321 U.S. 
649 (1944). 

13. E.g., Screws v. United States, 325 U.S. 91 (1945); 
Hague v. Committee for Industrial Organization, 
807 U.S. 496 (1989). 

14. Speaking to the question of the requirement of a 
jurisdictional amount in civil liberties cases, Mr. 
Justice Stone stated, “[U]nconstitutional infringe- 
ment of a right of personal liberty [is] not suscep- 
tible of valuation in money.” Hague v. Committee 
of Industrial Organization, 307 U.S. 496, 531 (1939) 
(concurring opinion). Clearly, judicial vindiction of 
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to human dignity, equality before the law. As the 
Fifth Circuit has said in recent suits to declare 
State imposed segregation invalid, “many, if not 
most, civil rights actions and those to redress 
denial of equal privileges and immunities are 
to obtain a declaration . . . of a constitutional 
prerogative . . . which is being ignored or denied 
by the defendant.” Baldwin v. Morgan, supra 
at 787 And “in a suit of this kind plaintiffs have 
an absolute right to have their constitutional 
right declared ... .” Jackson v. Rawdon, 235 F.2d 
93, 96 (1956). 

The complaint seeks not only damages but also 
“such other and further relief as to the Court may 
seem just and proper.” Even if no relief other 
than damages were requested, the District Court 
is empowered to grant the relief to which ap- 
pellant proves that he is entitled at trial. Rule 
54(c), Fep.R.Civ.P.; Blazer v. Black, 196 F.2d 
139 (10th Cir. 1952); Keiser v. Walsh, 73 
App.D.C. 167, 118 F.2d 13 (1941). 

Finally the majority opinion asserts that to 
recognize appellant's claim under § 1983 would 
make the courts of the District of Columbia a 
possible forum for similar claims arising in any 
State. This is hardly a valid reason for denying 
relief. In any event, it overlooks the require- 
ments of personal jurisdiction and venue and 
our power under 28 U.S.C. § 1404(a) to transfer 
a case to a more convenient forum. 


capes rights is the paramount element of 
redress. 
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Buses—Louisiana 


Theodore J. JEMISON, et al. v. Jack CHRISTIAN, Individually, et al. 
United States District Court, Eastern District, Louisiana, Baton Rouge Division, March 31, 1961, No. 


1841 Civil Action, __ 





. F.Supp. — 











SUMMARY: Six Baton Rouge, Louisiana, Negroes brought suit in federal district court against 
city officials and the Baton Rouge Bus Company, asking for a declaratory judgment that a 
city ordinance requiring racial segregation on transportation facilities in the city is uncon- 
stitutional, and for an injunction against its enforcement. The court granted plaintiffs’ mo- 
tion for a summary judgment, holding as a matter of law that the ordinance is unconstitu- 
tional because it denies plaintiffs and other Negroes equal protection and due process under 
the Fourteenth Amendment and rights secured under federal civil rights statutes. Defend- 
ants were therefore permanently enjoined from enforcing the ordinance. 
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CHRISTENBERRY, District Judge. 


This cause came on on a previous day to be 
heard on motion of plaintiffs for summary judg- 


ment. 
SJ SJ ¢ 


ARGUMENT 


Argument. 

The Court finds that there is no genuine issue 
as to any material fact and that plaintiffs are 
entitled to judgment as a matter of law. 

It is the judgment of the Court that the city 
ordinance which requires segregation on trans- 
portation facilities in the City of Baton Rouge, 
Louisiana, and particularly those transportation 
facilities operated by the defendant Baton 
Rouge Bus Company, is unconstitutional, and 
therefore invalid. 

Declaratory judgment and permanent injunc- 


tion shall issue. 
Ad od * 


JUDGMENT 


This cause came on for hearing on plaintiffs’ 
motion for summary judgment. 

The Court having considered the pleadings, 
the record in this cause, oral arguments and the 
briefs submitted by the parties, and after being 
fully advised in the premises, having found that 
there is no genuine issue as to any material fact 
and that the enforced segregation of Negro pas- 
sengers solely because of race and/or color, on 
buses operated by the Baton Rouge Bus Com- 
pany in the City of Baton Rouge, Louisiana, as 
required by city ordinance of the City of Baton 


COURTS 





523 


Rouge, violates the Constitution and laws of the 
United States, 

Now, accordingly, it is ORDERED, AD- 
JUDGED AND DECREED that Emergency 
Ordinance No. 251, of the City of Baton Rouge, 
requiring segregation of the races on buses, is 
unconstitutional and void, in that it denies and 
deprives plaintiffs and other Negroes similarly 
situated of the equal protection of the laws and 
due process of law secured by the Fourteenth 
Amendment to the Constitution of the United 
States and rights and privileges secured by Title 
42, United States Code, Sections 1981 and 1983. 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the defendants, their suc- 
cessors in office, assigns, agents, servants, em- 
ployees and persons acting on their behalf be, 
and they are, hereby permanently enjoined and 
restrained (1) from enforcing the aforesaid 
ordinance requiring plaintiffs and other Negroes 
similarly situated to submit to segregation in the 
use of the buses in the City of Baton Rouge, 
Louisiana, and (2) from doing any acts or tak- 
ing any action which would require any public 
transportation facility to segregate white and 
Negro passengers in the operation of buses in 
the City of Baton Rouge, State of Louisiana. 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that this judgment shall be- 
come effective when it shall have become final 
after exhaustion of appeals. 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that a copy of this judgment 
be served upon each of said defendants. 

IT IS FURTHER ORDERED that the de- 
fendants pay all costs. 





TRANSPORTATION 


Buses—Tennessee 


R. F. MITCHELL, et al., Petitioning Prosecutors v. MEMPHIS TRANSIT MANAGEMENT COM- 


PANY. 


General Session Court of Shelby County, Tennessee, Division No. 4, April 24, 1961, No. A-l1. 


SUMMARY: Two residents of Memphis, Tennessee, regularly paying passengers on buses 
operated by the transit company serving the city, petitioned the Shelby County general ses- 
sions court for a warrant for the arrest of the company’s officers. It was alleged that the 


company was operating buses contrary to a state statute requiring racially segregated seating 
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on street railway cars. Although the court found there was probable cause to believe that the 
company had failed to designate separate parts of its buses for white and colored passengers, 
it found no probable cause to believe that such action of the company amounted to a crime 
under the invoked statute, both because the statute had been held by the Shelby County crimi- 
nal court not to apply to buses which do not run on rails and because the statute is unconsti- 
tutional under the Fourteenth Amendment and therefore unenforceable. Accordingly, the 
court dismissed the petition, denied the warrant, and discharged the company. 


LEFFLER, Judge. 


MEMORANDUM OPINION 


The attorney for the petitioners in the brief 
supplied to this Court infers in a part of it the 
inferiority of the colored race and cites numerous 
examples of qualities indicating an uncivilized 
nature, referring specifically to some atrocities 
committed by an uneducated, uncivilized, and 
unChristian group of people on the continent 
of Africa; attempting to influence the Court that 
the qualities of the Africans are indicative of 
the qualities of the many citizens of the United 
States whose skin happens to be different from 
ours. The cases cited are of the Dred Scott 
slavery era. 


The Court is not particularly impressed by 
this sociological argument and would like to call 
the attention of the parties concerned that can- 
nibalistic atrocities are not confined, nor have 
they ever been confined, to the colored race. 
History is replete with numerous incidents of 
uncivilized conduct committed by persons of 
the same color as the petitioners, Mr. Norfleet 
and myself. We need not look much further 
than the front page of our daily newspapers to 
read about a person of our color, and, in fact, 
a’ whole nation, who in the 20th century thought 
it proper to annihilate and exterminate an entire 
race of people and did, in fact, diminish sub- 
stantially their number in the most heinous way, 
and even felt justified in taking the lives of many 
small children, extracting gold from the teeth 
of the corpse, selling their hair and otherwise 
desecrating the most wonderful of God’s crea- 
tions. The Court is not attempting to be ex- 
clusive, but could mention a few people of the 
White race, and of the 20th century, that history 
will not favorably remember, such as Mr. Eich- 
mann, Adolph Hitler. 


The Court merely mentions these instances to 
illustrate the fact that cannibalism and atrocities 
are not confined to any particular race or color 
of people. To characterize the American Negro 
citizens by the people of Africa is just as unfair 


as it would be to characterize the American 
German people by Hitler and Eichmann. This 
type of characterization and group classification 
is not only improper and unfair, but it is com- 
pletely illogical. 

This particular feature of the petitioner's brief 
actually has little or nothing to do with the ac- 
tual merits of the case at bar, but since it was 
dwelt on in length, and made a part of the 
record, the Court felt it should comment to this 
extent on this phase of the case. 


THE CONSTITUTIONAL STATUS 
OF SEGREGATED SEATING 
ON BUSSES IN TENNESSEE 


The statute here in question is found in Sec- 
tions 65-1704 through 65-1709 TCA, said statute 
providing for a system of racially segregated 
seating on street railway cars operating within 
the State of Tennessee. The statute was enacted 
in 1905, and the Supreme Court of Tennessee 
promptly upheld its constitutionality in Morri- 
son v. State, 116 Tenn. 534, 95 S.W. 494 (1905). 
The Supreme Court of Tennessee found that the 
statute was a valid exercise of the police power 
of the State and relied significantly upon many 
cases, including Plessy v. Ferguson, 163 U.S. 541 
16 S. Ct. 1138, 41 L.ED. 256. 

As is well known, Plessy v. Ferguson was the 
United States Supreme Court case clearly enun- 
ciating the doctrine of separate but equal facili- 
ties. Significantly, the Plessy case called in ques- 
tion the constitutionality of a Louisiana statute 
passed in 1890 providing for separate railway 
carriages for white and colored races. 

Beginning after the war, in a series of deci- 
sions, which will be referred to later, the Su- 
preme Court of the United States steadily 
chopped at the practice of segregation of the 
races under cover of state law, but the crucial 
question still remaining undecided was whether 
or not the separate but equal doctrine of Plessy 
v. Ferguson would be overruled. Then on May 
17, 1954, as is well known, the Court, in Brown 
v. Board of Education of Topeka, 347 U.S. 483, 
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74 S.Ct. 686, 98 L.Ed. 873 (1954), overruled 
Plessy v. Ferguson and concluded that in the 
field of public education the doctrine of separate 
but equal had no place. Mr. Justice Warren, 
speaking for a unanimous Court, said, “Sep- 
arate educational facilities are inherently un- 
equal.” It is significant that the Court did not, 
in the Brown case, expressly overrule Plessy v. 
Ferguson, but it was generally agreed that the 
doctrine of separate but equal in fields other 
than public education was considerably weak- 
ened by the decision in the Brown case. 


In Browder v. Gayle, 142 Fed. Supp. 707 
(1956), a three-judge Court in Alabama, with 
one judge dissenting, held both state statutes of 
Alabama and municipal ordinances requiring 
the segregation of the white and colored races 
on city motor buses to be unconstitutional, and 
the Supreme Court of the United States, in 352 
U.S. 903, 77 S.Ct. 145, 1 L.Ed. 2d 114, affirmed 
the decision of the trial court without opinion, 
the Supreme Court merely relying upon Brown 
v. Board of Education, supra, Baltimore City 
v. Dawson, 350 U.S. 877, 76 S.Ct. 133, 100 L.Ed. 
774 (1955) and Holmes v. Atlanta, 350 U.S. 879, 
76 S.Ct. 141, 100 L.Ed. 776 (1955). The facts 
of the Baltimore City v. Dawson case were that 
the Court of Appeals for the Fourth Circuit in 
220 Fed.2d 386 held that segregation with re- 
spect to beaches and bath houses maintained 
by the public authorities of the State of Mary- 
land could no longer be justified as a means to 
preserve the public peace merely because the 
tangible facilities furnished to one race were 
equal to those furnished to another. This deci- 
sion was affirmed by the United States Supreme 
Court without opinion in the decision cited 
above. 

In Holmes v. Atlanta, above cited, the ques- 
tion was the segregation of municipal golf 
courses by the State of Georgia. The District 
Court entered a judgment, in effect holding that 
municipal regulations might legitimately provide 
for segregation in the use of golf courses. The 
Court of Appeals affirmed the District Court 
with directions to retain jurisdiction for en- 
forcement of this decree. The Supreme Court 
of the United States vacated both judgments 
and remanded the cause to the District Court 
with a direction to enter a decree for the Negro 
plaintiff in conformity with Baltimore City v. 
Dawson, supra. 

Other recent cases involving segregation of 
public facilities are Department of Conservation 
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and Development v. Tate, 352 U.S. 838, 77 S.Ct. 
58, 1 L.Ed. 2d 56 (1956), in which the Court 
declined to review a judgment of the Fourth 
Circuit Court of Appeals, which judgment af- 
firmed a decree enjoining the defendants from 
denying to any person of the Negro race by 
reason of his color the right to use and enjoy 
the facilities of a state park. In St. Petersburg 
v. Alsup, 353 U.S. 922, 77 S.Ct. 680, 1 L.Ed. 2d 
719, the Supreme Court denied petition for 
certiorari filed by municipality to review a 
judgment of the Court of Appeals for the Fifth 
Circuit which affirmed a judgment of the Dis- 
trict Court enjoining the defendant municipality 
and its officials from refusing to allow Negroes 
to use municipal beaches and swimming pools 
on the same basis as white citizens of the com- 
munity. 

The holding of the Brown case was elaborated 
in Cooper v. Aaron, 358 U.S. 178 S.Ct. 1401, 3 
L.Ed. 2d 5. In the Aaron case the Court left 
no doubt that the decisions of the Supreme 
Court in interpreting the Constitution of the 
United States are the supreme law of the land, 
and have been since Marbury v. Madison, 1 
Cranch 137, 2 L.Ed. 60. The Court pointed out 
that the Madison decision declared the basic 
principle that the federal judiciary is supreme 
in the exposition of the law of the Constitution 
and that, therefore, the interpretation of the 
Fourteenth Amendment by the Supreme Court 
is the law of the land and is applicable directly 
to all courts within the United States. The 
Court reiterated the proposition that segregated 
schools denied the student the equal protection 
of the laws and also denied him due process 
of law. It is significant that in the Cooper case 
the school board had filed a petition seeking a 
postponement of a plan for desegregation on the 
principal ground of extreme public hostility en- 
gendered largely by the official actions of the 
governor and the legislature of the State of 
Arkansas. The Supreme Court held that the 
extreme situation which existed in Little Rock 
and the powerful and continued hostility of the 
governmental officials and/or ordinary citizens 
were not grounds for the suspension of the 
Court’s order. The Court said, “The right of a 
student not to be segregated on racial grounds 
in schools so maintained is indeed so funda- 
mental and pervasive that it is embraced in 
the concept of due process of law.” 


Another recent case showing the Supreme 
Court’s trend toward eliminating all forms of 
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segregation is Sweatt v. Painter, 339 U.S. 629, 
70 S.Ct. 848, 94 L.Ed. 1114 (1950), in which the 
Court held unanimously that the equal protec- 
tion clause of the Constitution of the United 
States required that a Negro be admitted to the 
University of Texas School of Law. The same 
result was reached as to the School of Law of 
the University of Florida in Hawkins v. Board 
of Control, 350 U.S. 413, 76 S.Ct. 464, 100 L.Ed. 
486 (1956). 

The separate but equal doctrine of Plessy v. 
Ferguson would now appear to have no vitality 
in the field of public transportation in which the 
doctrine was originally announced. Browder v. 
Gayle, supra, and its history in the Supreme 
Court, supra, would appear to be a positive 
mandate that state statutes requiring segregated 
bus facilities are as a matter of fact unconstitu- 
tional by virtue of the due process clause and 
the equal protection of the laws clause of Sec- 
tion One of the Fourteenth Amendment to the 
Constitution of the United States. This is on the 
theory that segregated facilities are inherently 
unequal and that the forced use of them is such 
a deprivation of basic civil liberty that it amounts 
to a denial of due process of law. This is the 
rationale of the Brown case and is at least tacitly 
the rationale of the Browder case, where, as 
above mentioned, the Court delivers no opinion, 
but significantly cites the Brown case as an 
authority for the Court’s ruling and upholding 
the unconstitutionality of Alabama’s segregation 
statutes as applied to bus transportation. 


The only serious arguments which have been 
advanced in recent years regarding the constitu- 
tionality of the public segregation statutes have 
in large measure had as their basis the exercise 
of the police power of the state to prevent pub- 
lic violence, etc. This argument falls apart when 
one views the Court’s reaction to the Little 
Rock violence as expressed in Cooper v. Aaron, 
supra. The Court says that violence or fears of 
violence are not proper factors to be considered 
in determining whether or not a given segrega- 
tion statute violates the Constitution. It is say- 
ing that individual liberty is more important 
than some abstract concept of “public good.” 
Youngstown Sheet and Tube Co. v. Sawyer, 343 
U.S. 579, 72 S.Ct. 863, 96 L.Ed. 1153, 26 ALR 
2d 1378 (1952) is an example of the cardinal 
principle of law to the effect that emergencies 
don’t make law and cannot constitutionally be 
allowed to. The facts in the Youngstown Sheet 
and Tube Co. case were that in the latter part 


of 1951 a dispute arose between the steel com- 
panies and their employees over the terms and 
conditions of employment. Negotiations failed, 
and on April 4, 1952, the United Steel Workers 
of America gave notice of a nation-wide strike 
in the steel industry to begin at 12:01 A.M. on 
April 9, 1952. The President of the United 
States, believing that the work stoppage in the 
steel industry would immediately jeopardize our 
national defense mechanism, issued an execu- 
tive order directing the Secretary of Commerce 
to take possession of the steel mills and continue 
operating them. The Secretary issued such 
orders, and the steel companies subsequently 
brought action against him in the District Court 
complaining that seizure was unlawful and that 
it violated the constitutional rights of the owners. 
The Court held that regardless of the seriousness 
of the proposed steel strike and regardless of the 
fact that it was a definite area of national emer- 
gency that the President still had no constitu- 
tional authority to order the seizure, that all 
authority of the executive, legislative and judi- 
cial branches of our government must come from 
the Constitution and that, therefore, the seizure 
was invalid. In other words, the Court said that 
simply because the seizure of the steel industry 
appeared to be a matter which was necessary at 
the time, it did not necessarily have any consti- 
tutional vitality. 

It is interesting to note that in Evers v. Dwyer, 
358 U.S. 202, 79 S.Ct. 178, 3 L.Ed. 2d 222 
(1958), the Court, while concerned solely with 
the question as to whether or not Ever’s case 
was a “controversy” contemplated by the De- 
claratory Judgment Act, nevertheless made this 
statement: “We do not believe that appellant, in 
order to demonstrate the existence of an ‘actual 
controversy’ over the validity of the statute here 
challenged, was bound to continue to ride the 
Memphis buses at the risk of arrest if he refused 
to seat himself in the space in such vehicles as- 
signed to colored passengers. A resident of a 
municipality who cannot use transportation fa- 
cilities therein without being subjected by statute 
to special disabilities necessarily has, we think, 
a substantial, immediate, and real interest in the 
validity of the statute which imposes the dis- 
ability.” The last sentence is expressly important 
in view of the fact that the Court then proceeds 
to cite Gayle v. Browder, supra. It would thus 
appear that there was at least a suggestion on the 
part of the Court that it considered Tennessee’s 


statute unconstitutional. 
= = = 
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The only question remaining is that since this 
is a hearing on probable cause to be shown 
for the issuance of a warrant or warrants, and 
probable cause has been shown by competent 
witnesses, what is the duty of the court? Is it 
to issue the warrants and then make a decision 
based on the constitutional question, or can the 
court, in its discretion refuse to issue the war- 
rants? 

The question seems to be answered in the 
case of UNITED STATES v. WINGERT, 55 
F.2d 960. 

“Those accused of crime have two dearly 
bought rights now confirmed to them by the 
practice of a quarter of a millenium. One is 
the right to a fair trial, and the other to the 
equal and even more valuable right of protec- 
tion from arrest except on probable cause and 
from the ignominy, loss of time, and expense 
following unfounded accusations. The latter is 
afforded by the provision of the Fourth Amend- 
ment and the practice that no one shall be put 
on trial until some responsible official or tribunal 
has found that he should be so tried. The ques- 
tion then arises of whether one should issue as a 
matter of course or whether the court may law- 
fully exercise its judgment before issuing it. 

In practice, such warrants are issued when- 
ever there is, as there usually is, justification for 
the issue. The question before us is whether, 
after hearing the proof the committing magis- 
trate is of the opinion that there is no case made 
out against the defendant, the court is neverthe- 
less bound to issue a warrant. 

If the court has no power to refuse a warrant, 
of course, it must issue, but there is something 
repellant in the thought that a court is bound to 
deprive any one of his liberty when upon such 
inquiry the judgment of the court would be that 
such deprivation would be unwarranted. 

The question raised is the naked question of 
whether the court has any discretionary control 
over the issuance of a warrant or must issue it.” 

The court held the duty of the court is judi- 
cial and not ministerial. The Fourth Amendment 
and our proud boast that we are the subjects of 
laws and not of men has behind it the actual 
experiences of the people whose system of 
criminal jurisprudence we have in larger part 
appropriated. It means that no man, and a Judge 
no more than any other man, governs us, nor 
can he deprive us of our liberty. 

We are governed by the law, and no warrant 
can lawfully issue for our arrest except as the 
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law prescribes. Constitutions, however, more 
than statutes, mean what they say. They mean 
what they mean, and they mean what the courts 
find them to mean. 

No precedent has been brought to my notice, 
and the industry of counsel has discovered none, 
for a court to issue a warrant after the court has 
found that a warrant should not issue. 

The petition for a warrant is denied as pre- 
sented. This is in effect a final judgment as much 
as quashing of an indictment, and I hope is the 
proper subject of review. 

This 24th day of April, 1961. 

o o 


* 


ORDER DISMISSING PETITION 
AND DENYING WARRANT 


This cause came on to be heard upon the 
sworn petition of the above petitioners praying 
that a warrant issue and be served upon Mem- 
phis Transit Management Company, a Tennes- 
see corporation, for violation of Section 65-1708 
of the Tennessee Code, being a “small offense” 
within the meaning of Section 40-408 of the 
Tennessee Code, and therefore coming within 
the jurisdiction of this court under said section, 
and within its powers as a magistrate under 
Section 40-603 of the Code of Tennessee; 

And the court having considered said petition 
and the entire record in the case, including the 
regulations under which said Memphis Transit 
Management Company has operated since Janu- 
ary 8, 1961, as reflected by Exhibit 1 introduced 
in evidence at the hearing, and the number of 
buses operated by said Memphis Transit Man- 
agement Company on each day from January 8, 
1961, through April 20, 1961, as reflected on 
Exhibit 2 introduced in evidence at the hearing, 
both of which are hereby made a part of the 
record in the case, by stipulation of the parties, 
as statements reduced to writing and signed in 
accordance with Sections 40-606 and 40-1112 of 
the Code of Tennessee (they being all the evi- 
dence presented in the case), and having heard 
argument by counsel for petitioners and by 
counsel for petitioners and by counsel for Mem- 
phis Transit Management Company in open 
court, and considered written briefs filed by 
counsel for each of said parties, and the written 
opening statement filed by counsel for petitioners 
(which is hereby made a part of the record in 
this case) finds that while there is probable 
cause to believe that the Memphis Transit Man- 
agement Company has failed to set apart or 
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designate a separate portion of buses operated 
by it for the accommodation of white and col- 
ored passengers, there is no probable cause to 
believe that said act constitutes a crime under 
the laws and statutes of the State of Tennessee 
and more particularly under Section 65-1708 of 
the Code of Tennessee, due to the fact that such 
statute has been held by the Criminal Court of 
Shelby County, Tennessee, on April 21, 1961, 
Honorable Sam Campbell presiding, not to ap- 
ply to buses which do not run on rails, and 
further due to the fact that said statute is un- 
constitutional under the Fourteenth Amendment 
to the ‘Constitution of the United States, and 
therefore void, invalid and unenforceable, all as 


ion of this court attached hereto and made a 
part of this order, and incorporated herein by 
reference. The court accordingly, exercising the 
discretion vested in it as a magistrate under 
Section 40-606 of the Code of Tennessee, finds 
that the petition should be dismissed, the war- 
rant prayed therein be denied, and Memphis 
Transit Management Company discharged. 

IT IS THEREFORE ORDERED that the pe- 
tition of the above petitioners be, and the same 
hereby is, dismissed; that the warrant sought 
therein be and the same hereby is denied; and 
that the said Memphis Transit Management 
Company be and the same hereby is discharged. 
Written objections and exceptions of petitioners 


more fully set forth in the Memorandum Opin- are hereby made a part of this record. 





TRANSPORTATION 


Interstate Commerce—Alabama 
UNITED STATES vy. U.S. KLANS, Knights of the Ku Klux Klan, Inc., et al. 


United States District Court, Middle District, Alabama, Northern Division, May 20, June 2, 8, 1961, 
Civil Action No. 1718-N, _____. F.Supp. 


STATE of Alabama ex rel. MacDonald GALLION, as Attorney General of Alabama y. John 
DOE, as President of the Congress of Racial Equality, et al. 





In the Circuit Court of Montgomery County, Alabama, In Equity #35522, May 19, 1961. 


SUMMARY: The United States brought an action in federal district court seeking to enjoin 
three Ku Klux Klan organizations and certain of their individual leaders from interfering 
with the flow of interstate commerce in the state of Alabama. A restraining order against 
the same defendants had previously been issued by the court on May 20, 1961, The facts 
were established: that in April, 1961, the Congress of Racial Equality (CORE), and other 
named organizations began the sponsorship of a series of bus trips through parts of the 
South, including Alabama, by Negro and white individuals riding together on interstate car- 
riers; that the purpose of said trips was to demonstrate against the operation of racially seg- 
regated interstate carrier and terminal facilities; that on May 14, 1961, in Anniston, Alabama, 
one group of such riders became the object of violent acts partly or wholly committed by in- 
dividuals in concert with the Ku Klux Klan; that further acts of violence were inflicted upon 
another such group by Klan members at Birmingham, Alabama; that on May 20, 1961, Mont- 
gomery, Alabama, police officials, knowing of these disturbances and of the approach of a 
group of the demonstrators toward Montgomery, failed to take action to ensure the safety 
of those persons; that upon their arrival in Montgomery, the riders were again met with acts 
of violence instigated by members and leaders of the Klan organizations. Finding that the 
public might otherwise suffer irreparable injury, the court issued the requested injunction, 
together with a second injunction prohibiting Montgomery city officials from refusing to pro- 
vide the protection for the interstate passengers, Having further found that the sponsors of 
the bus trips were also causing undue interference with the free flow of interstate commerce, 
the court brought these parties into the case and issued a temporary order restraining them 
from sponsoring or encouraging further trips planned specifically to test segregation laws in 
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Alabama and from otherwise interfering with the flow of interstate commerce. On June 8, 
1961, separate motions by the original defendants, asking either for extensions of time for 
filing motions and responsive pleadings or for dismissals, were overruled and denied by the 
court. On the same day, a motion by the sponsors of the bus rides that the restraining order 
be set aside was also denied; but a motion by the United States that it be relieved of present- 
ing evidence against these groups was granted, and an attorney for the Montgomery city offi- 
cials was appointed for that purpose. On June 12, 1961, the restraining order against the 
sponsors of the bus rides was allowed to die because of a technical error. Meanwhile, in sepa- 
rate proceedings in a state court, the attorney general of Alabama was granted an injunction 
against unnamed officials of the Congress of Racial Equality. Specifically prohibited was the 
“entry into, and travel within the State of Alabama, and engaging in the so-called ‘Freedom 
Ride’ and other acts or conduct calculated to provoke breaches of the peace. ...”? The docu- 
ments in the federal case are first reproduced below in chronological order, followed by the 
state court petition and injunction. 


Restraining Order of May 20, 1961 and 
Order to Show Cause 





JOHNSON, District Judge. 


It appearing from the verified Complaint of 
the United States that the Gulf Transport Com- 
pany, Southeastern Stages, Inc., and the Grey- 
hound Corporation are interstate motor carriers 
certified by the Interstate Commerce Commis- 
sion to carry passengers in and through Alabama, 
and that they are required by law to provide safe 
and adequate service in connection with such 
transportation; that defendants U. S. Klans, 
Knights of the Ku Klux Klan, Inc., Alabama 
Knights, Knights of the Ku Klux Klan, Inc., 
Federated Ku Klux Klan, Inc., their officers, 
members and agents, Alvin Horn, Robert M. 
Shelton, Lester C. Hawkins, and Thurman E. 
Ouzts, for the purpose of compelling segrega- 
tion of passengers according to race, have by 
force, violence, and threats prevented, and are 
conspiring to prevent, interstate passengers from 
using without unjust discrimination the trans- 
portation services of Gulf Transport Company, 
Southeastern Stages, Inc. and the Greyhound 
Corporation in and through Alabama, and have 
willfully damaged and destroyed the property of 
said carriers and have threatened and intimidated 
the drivers employed by the carriers in their 
efforts to provide such services, and that said 
defendants have thereby caused and are causing 
irreparable injury to the United States consist- 
ing of the obstruction of and interference with 
the movement of interstate commerce, all before 
notice can be served on the defendants and a 
hearing had; 


NOW, THEREFORE, IT IS ORDERED that 
U.S. Klans, Knights of the Ku Klux Klan, Inc. 
Alabama Knights, Knights of the Ku Klux 

Klan, Inc., 
Federated Ku Klux Klan, Inc. 
Alvin Horn, 
Robert Shelton, 
Lester C. Hawkins, and 
Thurman E. Ouzts 


their officers, members, agents, employees and 
all persons acting in concert with them, be and 
they hereby are temporarily restrained from: 


(a) Conspiring to interfere with the 
travel of passengers in interstate commerce 
through or in Alabama free from racial 
segregation and other unjust discrimination; 


(b) Committing acts of violence upon, or 
threatening, intimidating, assaulting or har- 
assing any passengers in interstate commerce 
in and through Alabama; 


(c) Threatening, intimidating, or commit- 
ting acts of violence upon or damaging the 
persons or property of the Gulf Transport 
Company, Southeastern Stages, Inc., or the 
Greyhound Corporation, their officers, 
agents, employees or drivers on account of 

‘their having carried, attempting to carry or 
carrying passengers in interstate commerce, 
and 


(d) Otherwise obstructing, impeding or 
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interfering with the free movement of in- 
terstate commerce in and through the State 
of Alabama. 


It is further ORDERED that each of the 
defendants herein named appear before this 
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Court in the United States District Court House, 
Montgomery, Alabama, on May 25th, 1961, at 
10:00 o’clock a.m. to show cause, if any he has, 
why a preliminary injunction should not be 
issued pending a trial on the merits. 


Order of June 2, 1961 


This cause is now submitted upon the motion 
of the plaintiff, United States, seeking to have 
this Court grant a preliminary injunction, en- 
joining the defendants U. S. Klans, Knights of 
the Ku Klux Klan, Inc., a corporation; Alabama 
Knights, Knights of the Ku Klux Klan, Inc., a cor- 
poration; Federated Ku Klux Klan, Inc., an un- 
incorporated association represented by Lester C. 
Hawkins; Alvin Horn, Robert M. Shelton, Lester 
C. Hawkins, Thurman E. Ouzts, and Claude V. 
Henley from interfering with the free flow of 
interstate commerce within the State of Alabama. 
This Court previously on May 20, 1961, issued a 
temporary restraining order enjoining and re- 
straining U. S. Klans, Knights of the Ku Klux 
Klan, Inc., Alabama Knights, Knights of the Ku 
Klux Klan, Inc., Federated Ku Klux Klan, Inc., 
Alvin Horn, Robert Shelton, Lester C. Hawkins, 
and Thurman E. Ouzts, their officers, members, 
agents, employees, and all persons acting in con- 
cert with them, from conspiring to interfere with 
the travel of passengers in interstate commerce 
through and in Alabama; and from committing 
acts of violence upon, or threatening, assaulting, 
intimidating or harassing passengers in interstate 
commerce in and through Alabama; and other- 
wise obstructing, impeding or interfering with 
the free movement of interstate commerce in 
and through the State of Alabama. 

The submission of this matter was after notice 
to each of these defendants, and the submission 
is upon the evidence of several witnesses, both 
in person and by affidavit, and the several ex- 
hibits to the testimony of those witnesses. Hav- 
ing heard and understood the evidence, this 
Court now proceeds to make the appropriate 
findings of fact and conclusion of law. 

This Court has jurisdiction of this matter and 
has jurisdiction over each of the above-named 
parties under the authority of Title 28, §§ 1345 
and 1392(a), United States Code Annotated, this 
latter section providing, “Any civil action, not of 
a local nature, against defendants residing in 
different districts in the same State, may be 
brought in any of such districts.” The several 


motions filed by the above-named defendants, 
seeking to have this action dismissed on the 
grounds that the Court does not have jurisdic- 
tion and that service of process was outside the 
territorial limits of this district, are due to be 
overruled and denied. A formal order of this 
Court will be entered accordingly. 

From the evidence in this case, this Court 
specifically finds that the U. S. Klans, Knights of 
the Ku Klux Klan, Inc., is a corporation chart- 
ered under the laws of the State of Georgia, but 
doing business in the State of Alabama and 
within this district; that Alvin Horn is the chief 
officer and administrative head of that organiza- 
tion; that the Alabama Knights, Knights of the 
Ku Klux Klan, Inc., is a corporation chartered 
under the laws of Alabama and is doing business 
within the State of Alabama and within this 
district; that Robert M. Shelton is the chief 
officer and administrative head of that organiza- 
tion. This Court further finds that Lester B. 
Sullivan is Commissioner of Public Affairs of 
the City of Montgomery and, as such, is re- 
sponsible for the general supervision and 
administration of the Montgomery Police De- 
ment and for maintaining the peace and en- 
forcing the law within the City of Montgomery; 
that Goodwin J. Ruppenthal is the Chief of 
Police of the City of Montgomery and, as such, is 
responsible, under the direction of Sullivan, for 
the operation of the Montgomery Police Depart- 
ment and for preserving peace and enforcing 
the law within the City of Montgomery. 

This Court further finds that in April of 1961 
and continuing until the present time an organi- 
zation known as the Congress of Racial Equality, 
usually referred to as CORE, together with the 
Southern Christian Leadership Conference, the 
Student Nashville Non-Violent Movement, Fisk 
University, Nashville, Tennessee; Martin Luther 
King, Jr., of Montgomery, Alabama and Atlanta, 
Georgia; Ralph D. Abernathy of Montgomery, 
Alabama; Wyatt Walker, address unknown; F. L. 
Shuttlesworth of Birmingham, Alabama; and 
Solomon S. Seay, Sr., of Montgomery, Alabama, 
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acting in concert with other individuals and 
organizations, formulated plans for sending 
groups of individuals of both the white and 
Negro races by interstate motor carrier through 
the State of Alabama, including this district. 
The announced purpose of said trips was for 
determining whether facilities of interstate com- 
merce, including motor bus and terminal fa- 
cilities in Anniston, Birmingham and Mont- 
gomery, Alabama, were being operated on a 
racially segregated basis and, if so, to demon- 
strate peaceably against such operation, and by 
such demonstrations, through the cooperation of 
the press, to focus national attention on such 
operation of the motor bus and terminal facilities 
in these cities. 

This Court further finds that on or about 
May 14, 1961, a group of such individuals was 
traveling in interstate commerce toward Birming- 
ham in two groups—one group in a Greyhound 
bus and the other group in a Trailways bus; that 
on May 14, 1961, certain individuals, some or all 
of whom were conspirators with or members of 
the U. S. Klans, Knights of the Ku Klux Klan, 
Inc., and the Alabama Knights, Knights of the 
Ku Klux Klan, Inc., by force, threats and vio- 
lence, intimidated the passengers on one of the 
buses and destroyed the bus at or near Anniston, 
Alabama; that said intimidation of the passengers 
and destruction of this bus by said conspirators 
was in furtherance of the conspiracy to prevent 
the passengers on the bus from carrying out 
their announced and intended purposes. This 
Court further finds that on May 14, 1961, upon 
the arrival in Birmingham of the Trailways bus 
referred to above, the U. S. Klans, Knights of 
the Ku Klux Klan, Inc., certain of its members, 
the Alabama Knights, Knights of the Ku Klux 
Klan, Inc., certain of its members, and other con- 
spirators, unlawfully beat, assaulted, intimidated, 
threatened and harassed certain of the passen- 
gers who had alighted from this bus at the 
Trailways bus terminal. 

This Court further finds that on May 20, 1961, 
it was a matter of public knowledge in Mont- 
gomery, Alabama, and was known to the Mont- 
gomery Police Department in Montgomery, 
Alabama, that a Greyhound bus carrying a group 
of white and Negro college students (which 
students had announced the purpose of riding 
through the State of Alabama, including Mont- 
gomery, on an interstate carrier, to determine 
whether they could use the instrumentalities of 
interstate commerce on such trip without racial 
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segregation, or other illegal discrimination, and 
to demonstrate against any such discrimination 
should it occur) was en route from Birmingham 
to Montgomery. This Court finds that the Mont- 
gomery, Alabama Police Department was ad- 
vised, through Spencer Robb, an agent of the 
Federal Bureau of Investigation of Montgomery, 
Alabama, that the bus carrying these passengers 
had left Birmingham at approximately 8:30 a.m.; 
and that this advice was given Acting Chief 
Marvin Stanley of the Montgomery Police De- 
partment by this agent of the Federal Bureau 
of Investigation at approximately 9:30 a.m. on 
the morning of May 20, 1961. The Court further 
finds that the Montgomery Police Department 
was aware of the fact that this bus had left 
Birmingham and was aware of the fact that 
certain difficulties had been encountered in 
Birmingham, Alabama, on May 14, 1961, when a 
similar group had arrived in Birmingham, Ala- 
bama. This Court further finds that a Mont- 
gomery Police Department officer, Detective 
Shows, stated to a reporter for The Montgomery 
Advertiser on the morning of May 20 that the 
Montgomery police “would not lift a finger to 
protect” this group. The evidence is abundantly 
clear and this Court specifically finds that Lester 
B. Sullivan, as Police Commissioner, was ad- 
vised by Floyd Mann, Director of the Alabama 
Department of Public Safety, on the morning of 
May 20, 1961, that the bus in which this group 
was riding was en route from Birmingham to 
Montgomery, Alabama, and had reached a point 
twelve to fourteen miles from the city limits of 
Montgomery, Alabama, at approximately 10:00 
a.m. The likelihood of violence was known to 
the Department of Public Safety, and that De- 
partment, acting through its head, Floyd Mann, 
had taken the necessary precautions to protect 
this bus from Birmingham to the city limits of 
Montgomery, Alabama, by assigning sixteen 
highway patrol cars and one airplane to ac- 
company this bus from city limits to city limits. 
Through various sources, Sullivan and the Mont- 
gomery Police Department, through Sullivan, 
were aware of the explosive situation that ex- 
isted in this area with reference to these riders, 
and with that knowledge did not take any of 
the usual precautionary measures to keep down 
violence in the City of Montgomery upon the 
arrival of this bus. Police Commissioner Sullivan, 
with this information—according to Police Of- 
ficers Swindle, Moody, Lofton, Smith, Parham, 
and others—had not even alerted the Mont- 
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gomery City Police Department on this morning 
of May 20 and no special plans had been made 
by the Montgomery City Police Department to 
ensure the safety of the group of students, to 
prevent unlawful acts of violence upon their 
persons, and to ensure the safe conduct of these 
groups of interstate travelers. This Court spe- 
cifically finds that the Montgomery Police De- 
partment, under the direction of Sullivan and 
Ruppenthal (Acting Chief Stanley, upon behalf 
of Ruppenthal) willfully and deliberately failed 
to take measures to ensure the safety of the 
students and to prevent unlawful acts of violence 
upon their persons. This lack of protection on 
the part of the city police of Montgomery con- 
tinued even after the arrival of the bus. From 
the testimony of witnesses and the radio log of 
the Police Department, no police car was dis- 
patched to the area of violence until car No. 19 
(with two officers) was sent at 10:33 a.m. “to 
investigate.” At 10:37 a.m., car No. 25 was also 
sent to investigate. It is significant that none of 
the officers in these two cars testified in this 
case. At 10:30 a.m., car No. 29 was sent to the 
general area “to direct traffic.” The police dis- 
patcher’s radio log does not reflect that any 
other help was sent by the dispatcher to the 
station until 11:24 a.m. 

This Court further specifically finds that the 
U. S. Klans, Knights of the Ku Klux Klan, Inc., 
and the Alabama Knights, Knights of the Ku 
Klux Klan, Inc., through certain of their leaders 
and members, conspired to and did commit acts 
of violence upon these interstate student-pas- 
sengers or damage to the buses in Anniston, 
Alabama, and in Birmingham, Alabama, on May 
14, 1961, and in Montgomery, Alabama, on May 
20, 1961. This Court further finds that the de- 
fendant Henley and the defendant Ouzts acted 
in concert with the Klan groups herein named 
to commit acts of violence upon certain of the 
passengers and/or others in and around the 
passengers who had moved in interstate com- 
merce and arrived at the Montgomery Grey- 
hound bus terminal in Montgomery, Alabama, 
on May 20, 1961; that the actions of Henley and 
Ouzts were of a threatening and intimidating 
nature; that they committed acts of violence 
upon either passengers or newsmen, or both, at 
or near the bus that had brought these students 
to Montgomery, Alabama; and that said acts of 
violence were committed by the said Henley and 
Ouzts for the purpose of interfering with the 
travel of passengers in interstate commerce 
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through Alabama and for the purpose of ob- 
structing, impeding and interfering with the free 
movement of interstate commerce in and through 
Alabama. This Court specifically finds that the 
actions of the U. S. Klans, Knights of the Ku 
Klux Klan, Inc., Alabama Knights, Knights of 
the Ku Klux Klan, Inc., Robert M. Shelton as 
chief officer and administrative head of the 
Alabama Knights, Knights of the Ku Klux Klan, 
Inc., and Alvin Horn as chief officer and adminis- 
trative head of the U. S. Klans, Knights of the 
Ku Klux Klan, Inc., conspired and acted to 
interfere with the travel of passengers in inter- 
state commerce on May 14 and May 20, 1961, 
and on said dates obstructed, impeded and in- 
terfered with the free movement of interstate 
commerce in and through the State of Alabama 
and in and through this district. 

Pursuant to the above findings, this Court 
now concludes that this action is brought by 
the United States to protect the interests of 
citizens of the United States in the free and un- 
obstructed movement of interstate commerce 
and in the exercise of the constitutional power 
of the United States over such commerce. This 
Court further concludes that the injury to the 
public that would possibly flow from this Court's 
denying this preliminary injunctive relief would 
be irreparable, and, further, that there will be 
no injury to the defendants if a preliminary in- 
junction is issued. 


The leading case on this question of the 
United States’ being entitled to equitable relief 
against the unlawful obstruction of or inter- 
ference with the free flow of interstate com- 
merce is In re Debs, 158 U.S. 564, 568. The 
Supreme Court in that case concluded with a 
statement that is particularly applicable to the 
situation this Court is now faced with: 


“* ® * while it is not the province of the 


government to interfere in any mere matter 
of private controversy between individuals, 
or to use its great powers to enforce the 
rights of one against another, yet, whenever 
the wrongs complained of are such as affect 
the public at large, and are in respect of 
matters which by the Constitution are en- 
trusted to the care of the Nation, and con- 
cerning which the Nation owes the duty to 
all the citizens of securing to them their 
common rights, then the mere fact that the 
government has no pecuniary interest in the 
controversy is not sufficient to exclude it 
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from the courts, or prevent it from taking 
measures therein to fully discharge those 
constitutional duties. 

“The national government, given by the 
Constitution power to regulate interstate 
commerce, has by express statute assumed 
jurisdiction over such commerce when car- 
ried upon railroads. It is charged, therefore, 
with the duty of keeping those highways of 
interstate commerce free from obstruction, 
for it has always been recognized as one of 
the powers and duties of a government to 
remove obstructions from the highways 
under its control.” 


See also Robbins v. United States, 284 F. 39; 
Perko v. United States, 204 F. 2d 446, and other 
cases therein cited. 

The failure of the defendant law enforcement 
officers to enforce the law in this case clearly 
amounts to unlawful state action in violation of 
the Equal Protection Clause of the Fourteenth 
Amendment. The fact that this action was of a 
negative rather that an affirmative character is 
immaterial. Only recently the Supreme Court 
stated in Burton v. Wilmington Parking Author- 
ity, et al., 365 U.S. 715: 


“But no State may effectively abdicate its 
responsibilities by either ignoring them or 
by merely failing to discharge them what- 
ever the motive may be. It is of no consola- 
tion to an individual denied the equal 
protection of the laws that it was done in 
good faith. * * * By its inaction * * * 
the State * * * has elected to place its 
power, property and prestige behind the 
admitted discrimination.” 


The willful and deliberate failure on the part 
of the law enforcement officers was also unlaw- 
ful in that it deprived the student-passengers 
and other passengers of their rights without due 
process of law. It is a settled proposition that 
transportation of passengers in commerce and 
the right of a passenger to travel in commerce 
is a right of citizenship which cannot be de- 
prived without due process of law under the 
Fifth Amendment to the Constitution of the 
United States. See Kent v. Dulles, 357 U.S. 116. 

This Court now further concludes that it is 
proper and necessary in this case to enter an 
order enjoining the U. S. Klans, Knights of the 
Ku Klux Klans, Inc.; Alabama Knights, Knights 
of the Ku Klux Klan, Inc.; Alvin Horn as the 
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chief officer and administrative head of the 
U. S. Klans, Knights of the Ku Klux Klan, Inc.; 
Robert M. Shelton as the chief officer and admin- 
istrative head of the Alabama Knights, Knights 
of the Ku Klux Klan, Inc.; Thurman E. Ouzts, 
Claude V. Henley, their agents, employees, 
officers, members, and all persons acting in con- 
cert with them from: 


(1) Conspiring to interfere with the travel of 
passengers in interstate commerce through 
Alabama free from racial segregation and 
other unjust discrimination; 


—~ 
to 
~~ 


Committing acts of violence upon, or 
threatening, intimidating, assaulting or 
harassing any passengers in interstate 
commerce in or through Alabama; 


(3) Threatening, intimidating, committing 
acts of violence upon or injuring the per- 
sons or property of the Gulf Transport 
Company, Southeastern Stages, Inc., the 
Greyhound Corporation, their agents, 
officers, employees or drivers, on account 
of their carrying, attempting to carry or 
having carried passengers in interstate 
commerce without unjust discrimination; 
and 


(4) Otherwise obstructing, impeding, or inter- 
fering with the free movement of inter- 
state commerce in and. through the State 
of Alabama. 


This Court further concludes that it is ap- 
propriate and necessary in this case to enter an 
order enjoining Lester B. Sullivan as Commis- 
sioner of Public Affairs of the City of Mont- 
gomery and, as such, responsible for the general 
supervision and administration of the Mont- 
gomery Police Department and for maintaining 
the peace and enforcing the law within the City 
of Montgomery, and Goodwin J. Ruppenthal, 
Chief of Police of the City of Montgomery, their 
officers, agents, employees, and all those acting 
in concert with them, from failing or refusing 
to provide protection for all persons traveling 
in interstate commerce in and through the City 
of Montgomery, Alabama. 

The defendants Sullivan and Ruppenthal have, 
through their attorneys of record, petitioned this 
Court orally and in writing to issue a temporary 
restraining order against the Congress of Racial 
Equality, whose main address is 38 Park Row, 
New York City, New York, and which organiza- 
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tion has done and is doing business in Alabama; 
the Southern Christian Leadership Conference, 
an unincorporated conference, which has done 
and is doing business in Alabama; Ralph D. 
Abernathy (a resident of this district), individ- 
ually and as an officer in the Congress of Racial 
Equality and in the Southern Christian Leader- 
ship Conference; the Montgomery County Jail 
Council, an unincorporated council in Mont- 
gomery, Alabama; Ralph D. Abernathy as an 
officer and member of said council; the Student 
Nashville Non-Violent Movement, an unincor- 
porated association of Nashville, Tennessee, 
which has and is doing business in Alabama 
and in this district; Martin Luther King, Jr., 
individually and as the president of the South- 
ern Christian Leadership Conference; and Wyatt 
Tee Walker, individually and as the executive 
director of the Southern Christian Leadership 
Conference. In support of this petition to bring 
these individuals in this case and to issue a 
temporary restraining order against them, re- 
straining them from using the various interstate 
commerce carriers in this State and in this dis- 
trict for the purpose of causing dissension and 
disturbances, which dissension and disturbances 
cause an undue burden and undue restraint on 
the free flow of commerce in this State and in 
this district, the testimony taken under oath 
before this Court in this hearing is offered. 
Petitioners specifically rely upon the testimony 
of two witnesses who are officials for the Grey- 
hound Lines. 


The carriers involved in this cause, Gulf 
Transport Company, Southeastern Stages, and 
the Greyhound Corporation, having been au- 
thorized by the Interstate Commerce Act and 
by the terms of their certificates from the Inter- 
state Commerce Commission, are required to 
provide safe and adequate service, equipment 
and facilities for the transportation of passengers 
in and through the State of Alabama. The bus 
terminals and the terminal facilities in Mont- 
gomery, Birmingham and Anniston are an in- 
tegral and regular part of the interstate trans- 
portation provided and required to be provided 
by these companies. 


As has already been observed by this Court, 
the actions of the several defendants in the use 
of violence, force, threats, intimidations and 
harassment operate to impede the movement of 
passengers during the course of interstate bus 
journeys. These actions forcibly obstruct and 
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impede interstate commerce, and such actions 
are due to be halted. 

Those who sponsor, finance and encourage 
groups to come into this area with the knowledge 
that such publicized trips will foment violence 
in and around the bus terminals and bus fa- 
cilities are just as effective in causing an ob- 
struction to the movement of bona fide inter- 
state bus passengers as are those defendants 
named in the Government's complaint. This 
Court now specifically finds that the so-called 
“Freedom Riders” and other like groups have 
been and are being sponsored, financed, and 
assisted in their actions by representatives and 
members in this area of the Congress of Racial 
Equality (CORE); the Southern Christian 
Leadership Conference; Ralph D. Abernathy, 
individually and as an officer in the Congress 
of Racial Equality and in the Southern Chris- 
tian Leadership Conference; the Montgomery 
County Jail Council, and Ralph D. Abernathy 
as an officer and member of said council; the 
Student Nashville Non-Violent Movement; Mar- 
tin Luther King, Jr., individually and as the 
president of the Southern Christian Leadership 
Conference; Wyatt Tee Walker, individually and 
as the executive director of the Southern Chris- 
tian Leadership Conference; and representatives 
and other members of the organization called 
Southern Christian Leadership Conference who 
also reside or engage in activities in this district 
and State. This Court recognizes that this spon- 
sorship, even though it is agitation within the 
law of the United States, is agitation that con- 
stitutes an undue burden upon the free flow 
of interstate commerce at this particular time 
and under the circumstances that exist in this 
State and district; for instance, the making of 
unnecessary additional facilities and buses avail- 
able for these non-bona fide interstate trips, re- 
quiring the carriers to run extra schedules, and 
coordinating these schedules with armed escorts. 

The fact that this agitation on the part of the 
members and representatives of the Congress of 
Racial Equality, the Southern Christian Leader- 
ship Conference, and the others named, is within 
the law of the United States and is activity that 
may be one of the legal rights belonging to these 
individuals as citizens of the United States, the 
right of the public to be protected from the 
evils of their conduct is a greater and more 
important right. As the Supreme Court of the 
United States so aptly put it in American Com- 
munications Assn. v. Douds, 339 U.S. 382: 
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“And Government's obligation to provide 
an efficient public service, United Public 
Workers v. Mitchell, 330 U.S. 75 (1947), 
and its interest in the character of members 
of the bar, In re Summers, 325 U.S. 561 
(1945), sometimes admit of limitations upon 
rights set out in the First Amendment. And 
see Giboney v. Empire Storage Co., 336 
U.S. 490, 499-501 (1949). We have never 
held that such freedoms are absolute. The 
reason is plain. As Mr. Chief Justice Hughes 
put it, ‘Civil liberties, as guaranteed by the 
Constitution, imply the existence of an 
organized society maintaining public order 
without which liberty itself would be lost in 
the excesses of unrestrained abuses. Cox 
v.New Hampshire, supra at 574.” 


The activity of the Congress of Racial Equality 
representatives and those acting in concert with 
them in this district and within this State, the 
activity of the Southern Christian Leadership 
Conference representatives and those acting in 
concert with them in this district and within 
this State, the Student Nashville Non-Violent 
Movement and those acting in concert with 
them, individuals F. L. Shuttlesworth, Ralph D. 
Abernathy, Solomon S. Seay, Sr., Martin Luther 
King, Jr., Wyatt Tee Walker, and those acting 
in concert with these individuals in sponsoring, 
encouraging, assisting and publicizing the so- 
called “Freedom Riders,” or other like groups 
who are presently engaged in “agitating within 
the law,” is just as effectively causing an undue 
burden and restraint upon the free flow of inter- 
state commerce in this State and district as is 
the activity of the other defendants in this case. 
ALL are due to be enjoined and/or restrained 
from such further activities that produce this 
evil result. 

Even though these sponsors have not been 
named as defendants in this action by the United 
States, this Court is under a duty, in granting 
the relief sought by the United States, to go 
further in this particular case and grant the 
public complete relief insofar as possible. 

It is well settled that a district court of the 
United States, sitting as a court of equity, has 
inherent power to grant complete relief in the 
matter before it in controversy. As the Supreme 
Court of the United States said in Porter v. War- 
ner Co., 328 U.S. 395: 


“Unless otherwise provided by statute, all 
the inherent equitable powers of the Dis- 
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trict Court are available for the proper and 
complete exercise of that jurisdiction.” 


The Court further said that if the public 
interest is involved in a proceeding those equita- 
ble powers assume an even broader and more 
flexible character than when only a private con- 
troversy is at stake. As the Court went on to 
say: 


“Power is thereby resident in the District 
Court, in exercising this jurisdiction, ‘to do 
equity and to mould each decree to the 
necessities of the particular case.’ Hecht Co. 
v. Bowles, 321 U.S. 321, 329. It may act so 
as to adjust and reconcile competing 
claims and so as to accord full justice to all 
the real parties in interest; if necessary, per- 
sons not originally connected with the liti- 
gation may be brought before the court so 
that their rights in the subject matter may 
be determined and enforced. In addition, 
the court may go beyond the matters im- 
mediately underlying its equitable jurisdic- 
tion and decide whatever other issues and 
give whatever other relief may be neces- 
sary under the circumstances. Only in that 
way can equity do complete rather than 
truncated justice. Camp v. Boyd, 229 U.S. 
530, 551-552.” (Emphasis added. ) 


As observed above, the right of the public 
to be protected from evils of conduct, even 
though the constitutional rights of certain per- 
sons or groups are thereby in some manner in- 
fringed, has received frequent and consistent 
recognition by the courts of the United States. 
As the Supreme Court said in American Com- 
munications Assn. v. Douds, supra: 


“# ® ® We have noted that the blaring 
sound truck invades the privacy of the 
home and may drown out others who wish 
to be heard. Kovacs v. Cooper, 336 U.S. 77 
(1949). The unauthorized parade through 
city streets by a religious or political group 
disrupts traffic and may prevent the dis- 
charge of the most essential obligations of 
local government. Cox v. New Hampshire, 
312 U.S. 569, 574 (1941). The exercise of 
particular First Amendment rights may fly 
in the face of the public interest in the 
health of children, Prince v. Massachusetts, 
321 U.S. 158 (1944), or of the whole com- 
munity, Jacobson v. Massachusetts, 197 U.S. 
11 (1905), and it may be offensive to the 
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moral standards of the community, Rey- 
nolds v. United States, 98 U.S. 145 (1878); 
Davis v. Beason, 133 U.S. 333 (1890).” 


This is not a restraining order enjoining in- 
dividuals or groups who are traveling in inter- 
state commerce through Alabama and through 
this district on bona fide trips. It is only directed 
to and against those organizations and individ- 
uals specifically named, or other like organiza- 
tions or individuals acting in concert with them 
or acting as their agents or attorneys, that have 
been and are engaged in assisting, encouraging, 
financing and sponsoring groups and/or in- 
dividuals in traveling in interstate commerce for 
the specific and announced purpose of testing 
and demonstrating. Such action has caused and 
is causing’ an undue burden and restraint on 
interstate commerce, resulting here in this State 
in the past few weeks in disrupting schedules of 
interstate carriers and causing bona fide inter- 
state passengers to be subjected to violence, 
threats, intimidation and general inconvenience. 
While it is true that this violence is cause di- 
rectly by the Klan groups and others acting in 
concert with them, and has been allowed by 
the willful failure of the police authorities to 
take the usual adequate, protective measures, it 
is equally true that the Congress of Racial 
Equality, the Southern Leadership Conference, 
Ralph D. Abernathy, F. L. Shuttlesworth, Mar- 
tin Luther King, Jr., and others acting in con- 
cert with them, by their actions in financing and 
sponsoring and aiding and assisting such non- 
bona fide trips are directly causing an undue 
burden and restraint upon interstate commerce 
within the State of Alabama and within this 
district. 

This Court recognizes that the threat of mob 
violence is no excuse for the failure of the 
Court to issue an injunction to protect the con- 
stitutional rights of private citizens. Cooper v. 
Aaron, 1958, 358 U.S. 1. However, that principle 
is not applicable in this case, since here the 
Court is issuing the injunction prayed for by the 
United States; however, as the Court has already 
observed, the granting of the injunction sought 
by the United States will only partly relieve the 
burden and restraint on interstate commerce 
within the State and this district. 


The Cooper v. Aaron case is also not applica- 
ble here, since in that case the district court, in 
following Brown v. Board of Education, 349 U.S. 
294, had issued direct orders that certain stu- 








[Vou. 6 


dents be admitted to attend a designated school. 
In that case the mob violence was directly trace- 
able to State action on the part of State officials 
in resistance to the Brown decision. In this dis- 
trict, this Court has already been called upon to 
decide some of the very constitutional rights 
these individuals traveling in interstate com- 
merce seek to enjoy. Since a class suit has re- 
cently been filed asking this Court to determine 
plaintiffs’ constitutional rights in this respect, 
continued testing of these laws or customs dur- 
ing the time this suit is pending in this Court 
can only serve to frustrate this pending litiga- 
tion. This Court also recognizes the principle 
announced by the district court in Bush v. 
Orleans Parish School Board, 1960, 188 F. Supp. 
916. The constitutional right in that case, as 
observed by the Court, had been granted by 
Brown v. Board of Education more than six years 
before the Court was faced with the situation 
that local conditions made compliance difficult. 
In this case, the constitutional right plaintiffs 
seek to invoke was only made definite by court 
decision last fall in Boynton v. Virginia, 364 U.S. 
454. It has not yet been determined whether the 
local bus terminals fall within that classification 
that existed in the Boynton case. 

In accordance with the foregoing, the prelimi- 
nary injunction prayed for by the United States 
is due to be granted against U. S. Klans, Knights 
of the Ku Klux Klan, Inc., a corporation; Ala- 
bama Knights, Knights of the Ku Klux Klan, 
Inc., a corporation; Alvin Horn; Robert M. Shel- 
ton; Thurman E. Ouzts; Claude V. Henley; 
Lester B. Sullivan, Commissioner of Public 
Affairs of Montgomery; and Goodwin J. Rup- 
penthal, Chief of Police of Montgomery, their 
officers, agents, employees, members, and all 
persons acting in concert with them. 

In accordance with the foregoing, a temporary 
restraining order, as authorized and provided 
by Rule 65 of the Federal Rules of Civil Proced- 
ure and as prayed for by part of the defendants 
in this action, is due to be issued to prevent 
immediate and irreparable injury to the free 
flow of interstate commerce within this State 
and within this district, against the following: 
Congress of Racial Equality, Southern Christian 
Leadership Conference; Ralph D. Abernathy, in- 
dividually and as an officer in the Congress of 
Racial Equality and as an officer in the Southern 
Christian Leadership Conference; the Mont- 
gomery City Jail Council and Ralph D. Aber- 
nathy as an officer and member of said council; 
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the Student Nashville Non-Violent Movement; 
Martin Luther King, Jr., individually and as the 
president of the Southern Christian Leadership 
Conference; Wyatt Tee Walker individually and 
as the executive director of the Southern Chris- 
tian Leadership Conference, F. L. Shuttlesworth 
and Solomon S. Seary, Sr., individually and as 
officers in one or more of the above-named 
organizations, and all others acting as their 
agents, officers, or members in or employees of, 
or acting in concert with them. 

This Court is of the further conclusion and 
it is ORDERED that this cause be and the 
same is hereby amended to include as defend- 
ants each of the above-named individuals and 
organizations against whom the temporary re- 
straining order is being issued. 

This Court is of the further conclusion and 
it is ORDERED that the Honorable Hartwell 
Davis, United States Attorney for the Middle 
District of Alabama, and such other representa- 
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tive or representatives of the United States De- 
partment of Justice as may be designated by the 
Attorney General for the United States, be and 
each is hereby designated and appointed to 
present the evidence as amicus curiae at the 
hearing for a preliminary injunction, said hear- 
ing to be for the purpose of determining 
whether a preliminary injunction should issue, 
pending a trial on the merits against each of 
the individuals and organizations against whom 
this restraining order is being issued. 


The United States Marshal for this district 
is ORDERED and DIRECTED to serve a copy 
of these findings, conclusions and order and a 
copy of the formal preliminary injunction and 
a copy of the formal temporary restraining order 
upon each of the defendants in this action 
against whom the preliminary injunction is being 
issued and upon each of the defendants against 
whom the temporary restraining order is being 


issued. 


Preliminary Injunction of June 2, 1961 


This cause coming on to be heard on the 
motion of the plaintiff for a preliminary in- 
junction, and due notice having been given to 
the defendants, and the Court having considered 
the testimony offered in support of and in op- 
position to said motion for a preliminary in- 
junction and being fully advised in the premises, 
and for the reasons set forth in the order of this 
Court entered on this date and pursuant thereto, 
it is 

ORDERED, ADJUDGED and DECREED 
that, pending further order of this Court, the 
U. S. Klans, Knights of the Ku Klux Klan, Inc., 
Alabama Knights, Knights of the Ku Klux Klan, 
Inc., Alvin Horn, Robert M. Shelton, Thurman 
E. Ouzts, Claude V. Henley, their respective 
officers, agents, representatives, employees and 
successors, and all other persons in active con- 
cert and participation with them, be and they 
are hereby restrained and enjoined from: 


(1) Conspiring to interfere with the travel of 
passengers in interstate commerce in and 
through Alabama free from racial segre- 
gation and other unjust discrimination; 


(2) Committing acts of violence upon, or 
threatening, intimidating, assaulting or 
harassing any passengers in interstate 
commerce in or through Alabama; 


(3) Threatening, intimidating, committing 
acts of violence upon or injuring the per- 
sons or property of the Gulf Transport 
Company, Southeastern Stages, Inc., the 
Greyhound Corporation, their officers, 
agents, employees or drivers, on account 
of their carrying, attempting to carry or 
having carried passengers in interstate 
commerce without unjust discrimination; 
and 


(4) Otherwise obstructing, impeding, or inter- 
fering with the free movement of inter- 
state commerce in and through the State 
of Alabama. 


It is further ORDERED, ADJUDGED and 
DECREED that, pending further order of this 
Court, Lester B. Sullivan, Goodwin J. Rup- 
penthal, their officers, agents, employees, and 
all those acting in concert with them, be and 
they are hereby restrained and enjoined from 
willfully failing to provide police protection for 
persons traveling in interstate commerce in and 
through Montgomery, Alabama. 


It is further ORDERED, ADJUDGED and 


DECREED that this order shall be effective 
from and after 12:00 noon, June 2, 1961. 
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Temporary Restraining Order of June 2, 1961 


For the reasons stated by the Court in its 
order made and entered this date in this cause, 
the organizations and individuals hereinafter 
named have caused and are causing irreparable 
injury to the United States and to the public, 
consisting of the obstruction of and interference 
with the movement of interstate commerce, all 
before notice can be served and a hearing had: 


NOW, THEREFORE, IT IS THE ORDER, 
JUDGMENT AND DECREE OF THIS 
COURT that: 


Congress of Racial Equality (CORE), 
Southern Christian Leadership Conference, 
Montgomery County Jail Council, 

Student Nashville Non-Violent Movement, 
an unincorporated association, 

F. L. Shuttlesworth, 

Martin Luther King, Jr., 

Solomon S. Seay, Sr., 

Ralph D. Abernathy, and 

Wyatt Tee Walker, 

their officers, members, agents, employees and all 
persons acting in concert with them, be and 
each is hereby temporarily restrained from: 


eBoNr 
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(a) Sponsoring, financing, assisting or en- 
couraging any individual or group of in- 
dividuals in traveling in interstate com- 
merce through or in Alabama for the 
purpose of testing the State or local laws 
as those laws relate to racial segregation; 


(b 


~~ 


Committing any act that is designed to 
cause violence upon, or threats towards 
any passengers in interstate commerce in 
and through Alabama; and 


(c) Otherwise obstructing, impeding or inter- 
fering with the free movement of inter- 
state commerce—in the transportation of 
bona fide interstate passengers in and 
through the State of Alabama. 


It is further ORDERED that each of the de- 
fendants hereinabove named appear before this 
Court in the United States District Courthouse, 
Montgomery, Alabama, on the 12th day of June, 
1961, at 10:00 a.m., to show cause, if any he has, 
why a preliminary injunction should not be 
issued pending a trial on the merits. 


Order of June 8, 1961 


This cause came on to be heard on the 29th 
day of May, 1961. During the course of said 
hearing, several motions were made on behalf of 
one or more of the defendants and rulings on 
said motions were made in open court. In ac- 
cordance with the order of this Court entered on 
June 2, 1961, the Court now proceeds to enumer- 
ate the various motions and to enter a formal 
order as to each of said motions. 

On the grounds stated by the Court, in open 
court of May 29, 1961, the motion of the defend- 
ants U. S. Klans, Knights of the Ku Klux Klan, 
Inc., Alvin Horn, Lester C. Hawkins, Federated 
Ku Klux Klan, Inc., to extend the time for filing 
motions and responsive pleadings, should be 
overruled and denied. 

It is, therefore, the ORDER, JUDGMENT and 
DECREE of the Court that the motion of the 
defendants U. S. Klans, Knights of the Ku Klux 
Klan, Inc., Alvin Horn, Lester C. Hawkins, 
Federated Ku Klux Klan, Inc., to extend the time 
for filing motions and responsive pleadings, be 


and each of said motions by each defendant is 
hereby overruled and denied. 

For the reasons stated in open court, the 
motion to dismiss filed by the defendant Claude 
V. Henley should be overruled and denied. 

It is, therefore, the ORDER, JUDGMENT and 
DECREE of the Court that the motion of the 
defendant Claude V. Henley to dismiss be and 
the same is hereby overruled and denied. 

This cause is also submitted to the Court upon 
the motion of the defendants Robert M. Shelton 
and the Alabama Knights, Knights of the Ku 
Klux Klan, Inc., U. S. Klans, Knights of the Ku 
Klux Klan, Inc., Federated Ku Klux Klan, Inc., 
filed herein on May 29, 1961, seeking to quash 
the subpoena duces tecum directed to each of 
them. It appearing to the Court that all the 
documents desired by the plaintiff were pro- 
duced, it is the opinion of the Court that each 
motion to quash should be overruled and denied 
as being “moot.” 

It is, therefore, the ORDER, JUDGMENT and 
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DECREE of the Court that the motion of the 
defendants Robert M. Shelton and Alabama 
Knights, Knights of the Ku Klux Klan, Inc., 
U. S. Klans, Knights of the Ku Klux Klan, Inc., 
and Federated Ku Klux Klan, Inc., to quash the 
subpoena duces tecum directed to each of them, 
should be and the same is hereby overruled and 
denied. 

This cause is also submitted to the Court upon 
the motions of the defendants Eugene T. Connor 
and Jamie Moore, objecting to plaintiff's motion 
to add them as parties defendant, and upon the 
further motions of the defendants Connor and 
Moore seeking to have this Court dismiss this 
cause as to each of them, and upon the further 
motion of the defendants Connor and Moore for 
a change of venue. 

For the reasons stated in open court on May 
29, 1961, it is the ORDER, JUDGMENT and 
DECREE of the Court: (1) that the objections 
of the defendants Connor and Moore to plain- 
tiffs motion to add them as parties defendant, 
(2) that the motion to dismiss filed herein by 
the defendants Connor and Moore, and (3) 
that the motion for change of venue filed by 
the defendants Connor and Moore be and each 
of said motions and objections is hereby over- 
ruled and denied as to each of said defendants. 

This cause is also submitted upon the motion 
of the defendants Lester B. Sullivan and Good- 
win J. Ruppenthal for a severance and to dismiss 
this cause as to each of them. 

Upon consideration of said motions and for 
the reasons stated in open court during the hear- 
ing of this cause, it is the ORDER, JUDGMENT 
and DECREE of the Court that each of said 
motions be and each is hereby overruled and 
denied as to each defendant. 

It further appears that the defendants Sullivan 
and Ruppenthal filed in this court a motion to 
bring in the Congress of Racial Equality 
(CORE), the Southern Christian Leadership 
Conference, Montgomery County Jail Council, 
the Student Nashville Non-Violent Movement, F. 
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L. Shuttlesworth, Martin Luther King, Jr., 
Solomon S. Seay, Sr., Ralph D. Abernathy, and 
Wyatt Tee Walker as parties defendants. For 
the reasons set out in the order of this Court 
entered on June 2, 1961, and for the reasons 
stated in open court during the hearing of this 
cause, it is the opinion of this Court that the 
same should be granted. 

It is, therefore, the ORDER, JUDGMENT and 
DECREE of the Court that the motion of the 
defendants Sullivan and Ruppenthal to bring 
in additional parties defendant, should be and 
the same is hereby granted. 

At the close of the plaintiff's case, the defend- 
ants U. S. Klans, Knights of the Ku Klux Klan, 
Inc., Alabama Knights, Knights of the Ku Klux 
Klan, Inc., Federated Ku Klux Klan, Inc., Alvin 
Horn, Robert M. Shelton, Lester C. Hawkins, 
Thurman E. Ouzts, Claude V. Henley, Eugene 
T. Connor, Jamie Moore, Lester B. Sullivan 
and Goodwin J. Ruppenthal, made a motion, 
separately and severally, to deny the issuance 
of a preliminary injunction against them as 
prayed for by the United States. 

Upon consideration of each of said motions as 
to each defendant and for the reasons stated 
in open court, it is the ORDER, JUDGMENT 
and DECREE of the Court that the motions of 
the defendants Eugene T. Connor, Jamie Moore, 
Lester C. Hawkins, and the Federated Ku Klux 
Klan, and unincorporated association represented 
by Lester C. Hawkins, be and each of said 
motions is hereby granted. 

It is the further ORDER, JUDGMENT and 
DECREE of the Court that the motions of the 
defendants U. S. Klans, Knights of the Ku Klux 
Klan, Inc., Alvin Horn, Alabama Knights, 
Knights of the Ku Klux Klan, Inc., Robert M. 
Shelton, Thurman Ouzts, Claude V. Henley, 
Lester B. Sullivan, and Goodwin J. Ruppenthal, 
to deny the issuance of a preliminary injunction 
as to each defendant, separately and severally, 
should be and each of said motions is hereby 
overruled and denied. 


Order of June 8, 1961 


This cause is now submitted to the Court upon 
the motion of the defendants Congress of Racial 
Equality, Southern Christian Leadership Con- 
ference, Student Nashville Non-Violent Move- 
ment, an unincorporated association, F. L. 
Shuttlesworth, Martin Luther King, Jr., Solomon 


S. Seay, Sr., Ralph D. Abernathy, and Wyatt Tee 
Walker, seeking to have this Court set aside and 
vacate the temporary restraining order entered 
herein on June 2, 1961, against said defendants 
without notice to them. 

As grounds for said motion, the defendants 
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say that no complaint was filed in this cause 
and that the oral allegations upon which the 
temporary restraining order was based do not 
state a claim against the defendants upon which 
relief can be granted. They further say that no 
irreparable injury has been shown and that it 
affirmatively appears that the defendants herein 
were at all times clearly exercising rights secured 
to them by the Constitution of the United 
States, Article 1, Clause 3, Section 8 (Commerce 
Clause) and the Interstate Commerce Act. 

As appears from the order of this Court enter- 
ed on June 2, 1961, the defendants were made 
parties defendant in this cause on motion made 
by the defendants Lester B. Sullivan and Good- 
win J. Ruppenthal. This Court treated the peti- 
tioner as one to bring in parties defendant in 
order to grant complete relief in the premises. 
In support of the petition, the Court considered 
all the testimony offered at the hearing on the 
preliminary injunction, especially the testimony 
of two witnesses who are officials for the Grey- 
hound Lines. The sworn testimony taken at the 
preliminary injunction hearing in this case, some 
of which was heard by one of the counsel 
representing the defendants in this case, is suf- 
ficient to meet the requirements of Rule 65(b), 
Federal Rules of Civil Procedure, pertaining to 
the issuance of a temporary restraining order. 
Furthermore, this Court was of the opinion that 
the principle laid down in Porter v. Warner Co., 
328 U.S. 395, that “if necessary, persons not 
originally connected with the litigation may be 
brought before the court so that their rights in 
the subject matter may be determined and en- 
forced” was uniquely applicable in this par- 
ticular proceeding. 

This Court further finds that the other grounds 
of the defendants’ motion to vacate the tem- 
porary restraining order are also without merit. 
As pointed out by the Court in the order of 
June 2, 1961, a class action has been filed and 
is now pending in this Court against certain 
bus lines, Montgomery city officials, the Attor- 
ney General of the State of Alabama, the Circuit 
Solicitor of Montgomery County, Alabama, the 
Sheriff of Montgomery County, Alabama, and 
members of the Alabama Public Service Com- 
mission.’ It is of especial note that counsel rep- 





1. This action is styled John R. Lewis, et al. v. South- 
eastern Greyhound Lines, et al., and is Civil Action 
No. 1724-N. In this action the plaintiffs seek to en- 
join the named defendants from continuing to pursue 
a policy, practice, custom or usage of segregating 
plaintiffs and members of their class on public inter- 
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resenting the defendants here also represent the 
plaintiffs in the class action which has been 
filed, and the incidents occurring in the City of 
Montgomery on May 20, 1961, at the Greyhound 
Bus Station are made a basis for the suit. These 
incidents, it might be noted, also formed the 
basis for the injunction suit by the United States 
and upon which this Court did issue a prelimi- 
nary injunction on June 2, 1961, against certain 
Ku Klux Klan groups, two city officials and two 
other individuals. Whether the defendants 
against whom the temporary restraining order 
was issued were, in fact, exercising a constitu- 
tional right secured to them by the Constitution 
of the United States, Article 1, Clause 3, Section 
8, and the Interstate Commerce Act, has not yet 
been determined, and to permit the continued 
testing of these laws, customs, policies, practices, 
or usages by those defendants named in the 
restraining order would only tend to frustrate 
this pending litigation. In fact, any demonstra- 
tion, with the intent of interfering with, ob- 
structing, or impeding the administration of 
justice in this pending suit by this Court, could 
form the basis for a criminal prosecution. See 
Title 18, § 1507, United States Code. This Court 
does not decide this point, but only mentions it 
to show that no possible injury can result from 
the issuance of the temporary restraining order 
by this Court on June 2, 1961. 

Assuming, without deciding, that the conduct 
of those restrained is within the framework of 
rights guaranteed by the Constitution of the 
United States, such rights have never been held 
to be absolutes. American Communications Assn. 
v. Douds, 339 U.S. 382. As Chief Justice Hughes 
said in Cox v. New Hampshire, 312 U.S. 569, 
574: “Civil liberties, as guaranteed by the Con- 
stitution, eimply the existence of an organized 
society maintaining public order without which 
liberty itself would be lost in the excesses of 
unrestrained abuses . 

This Court recognizes that it must beware lest 
it become a mere organ of popular intolerance. 





state and intrastate motor carriers and in facilities 
and services of such terminals located in the City 
of Montgomery and in other cities located in the 
State of Alabama; from interfering with the plain- 
tiffs and members of their class in the exercise of 
their constitutionally protected right to ride public 
interstate and intrastate carriers and to use the 
terminals of said carriers and the facilities and serv- 
ices of such terminals without segregation or dis- 
crimination because of race or color; and from 
arresting, harassing, intimidating, threatening, and 
coercing the plaintiffs and members of their class 
in exercising constitutionally protected rights. 
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However, this Court also recognizes that it is 
not sterile to protect society. When conditions 
show, as they do here, that individuals are in- 
dulging in provacations to violence, the Court is 
under a duty to make such action answerable to 
society. When the right of society to freedom 
from probable violence should prevail over the 
right of an individual to defy opposing opinion 
presents a problem that always tests wisdom and 
often calls for immediate and vigorous action to 
preserve public order and safety. This the Court 
has done in this case by restraining these de- 
fendants from further sponsoring or financing 
groups to test local customs and practices in 
motor carrier terminals. Certainly this Court 
has the power and the duty to keep the high- 
ways of interstate commerce from becoming the 
battleground for hostile ideologies to the de- 
struction and detriment of public order. 


This Court has always been open and is now 
open to redress the deprivation of any right, 
privilege or immunity guaranteed to citizens 
without regard to race, color or creed. This Court 
has been quick to grant relief in those cases 
where justice required it. See the leading case of 
Browder v. Gayle, 142 F. Supp. 707, affirmed 352 
U.S. 903, which involved racial segregation on 
intrastate city buses in Montgomery, Alabama. 
Orderly compliance has been made in every 
case involving orders of this Court in so-called 
“civil rights” cases. There is no reason to believe 
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that orderly compliance will not be made with 
any order which might be issued in the pending 
case of John R. Lewis, et al. v. Southeastern 
Greyhound Lines, et al., Civil Action No. 1724-N. 

Being acutely aware of the local conditions, 
this Court, sitting as a court of equity, must 
fashion its decrees within the framework of 
practical flexibility and adjust and reconcile pub- 
lice and private needs. This principle was laid 
down in Brown v. Board of Education, 1955, 349 
U.S. 294, and seems to be uniquely applicable 
in this case. Constitutional liberties of the in- 
dividual have never been won in the streets. 
Such liberties will not be won in this instance in 
that manner, and society is entitled to be pro- 
tected from lawlessness which would tend to 
destroy all liberties. 

Based upon the foregoing and for good cause 
shown, it is the opinion of the Court that the 
motion of the defendants to vacate and dis- 
solve the temporary restraining order in this 
cause should be overruled and denied. 

It is, therefore, the ORDER, JUDGMENT and 
DECREE of the Court that the motion of the 
defendants Congress of Racial Equality, South- 
em Christian Leadership Conference, Student 
Nashville Non-Violent Movement, an unincor- 
porated association, F. L. Shuttlesworth, Martin 
Luther King, Jr., Solomon S. Seay, Sr., Ralph D. 
Abernathy, and Wyatt Tee Walker, should be 
and the same is hereby overruled and denied. 


Order of June 8, 1961 


It appears to the Court that this Court did, 
on June 2, 1961, issue an order directing the 
Honorable Hartwell Davis, United States Attor- 
ney for the Mididle District of Alabama, and 
such other representative or representatives of 
the United States Department of Justice as may 
be designated and appointed, to present the evi- 
dence as amici curiae at the hearing for a pre- 
liminary injunction, said hearing to be for the 
purpose of determining whether a preliminary 
injunction should issue, pending a trial on the 
merits against each of the individuals and 
organizations against whom the temporary re- 
straining order was issued. 


Upon oral motion of the attorneys representing 
the United States, by and through the Depart- 
ment of Justice, requesting that the United States 
be relieved of the duty and responsibility of 


presenting the evidence on said hearing, it is 
the opinion of the Court that the same should 
be granted. It is the further opinion of the 
Court that the Honorable Calvin Whitesell, at- 
torney representing the defendants Lester B. Sul- 
livan and Goodwin J. Ruppenthal, should be 
designated and appointed to present the evi- 
dence on the preliminary injunction hearing. 

It is, therefore, the ORDER, JUDGMENT and 
DECREE of the Court that the motion of the 
attorneys representing the United States to be 
relieved of the obligation and responsibility to 
to present the evidence on the hearing for a 
preliminary injunction against those individuals 
and organizations named in the temporary re- 
straining order, should be and the same is hereby 
granted. 

It is further ORDERED that the Honorable 
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Calvin Whitesell be and he is hereby designated 
and appointed to present the evidence at the 
hearing for a preliminary injunction, said hear- 
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ing to be for the purpose of determining whether 
a preliminary injunction should issue, pending 
a trial on the merits. 


Petition for Injunction, May 19, 1961 


Comes now the State of Alabama, acting by 
and through and on relation of its Attorney 
General, MacDonald Gallion, and would show 
unto this Honorable Court as follows: 


1. That your petitioner brings this proceeding 
in the name of the State of Alabama, and as the 
Attorney General of the State of Alabama; that 
your petitioner is the duly elected and qualified 
Attorney General of the State of Alabama. 

That the respondents herein designated as 
John Doe, as President of the Congress of Racial 
Equality, the Congress of Racial Equality, a 
Corporation, Richard Rowe, John Smith, Henry 
Jones, are respectively the President, whose 
name is otherwise unknown to your petitioner, 
of an organization or group or corporation 
known as the Congress of Racial Equality, the 
headquarters or main offices of such organiza- 
tion or group being, according to the best in- 
formation and belief af petitioner, 38 Park Row, 
New York City, New York; that the Congress of 
Racial Equality is to the best of petitioner’s 
knowledge, information and belief a corpora- 
tion organized and existing under the laws of 
the State of New York, whose headquarters or 
main offices are at 38 Park Row, New York City, 
New York; that respondents Richard Rowe, John 
Smith, Henry Jones are members or officers of 
said corporation or are persons affiliated with or 
acting in concert with said organization or acting 
under the auspices of and directed by the said 
organization, a better name and description of 
said persons being otherwise unknown to your 
petitioner. 

Your petitioner is informed and believes that 
General Counsel for the organization herein 
described as the Congress of Racial Equality is 
Carl Rochin, 38 Park Row, New York City, New 
York, and that said corporation or association 
has not registered and is not qualified with the 
Secretary of State of the State of Alabama to 
operate or do business within said State and 
petitioner requests service upon the Secretary of 
State of the State of Alabama under the pro- 
visions of Title 7, Section 199(1), Code of Ala- 
bama, as amended, and upon such other parties 
as are herein or may be identified. 


2. Your petitioner avers that on or about the 
14th day of May, 1961, respondents sponsored 
and are now sponsoring and continue to sponsor 
and to encourage and to participate in a cer- 
tain movement, plan, or project, commonly 
called the “Freedom Ride” which includes the 
traveling to and entry into the State of Alabama 
of large numbers of persons, to-wit, approximate- 
ly ten to one hundred or more, members of said 
organization or corporation or other persons 
affiliated with said organization, or directed by 
or encouraged by said organization; that the 
conduct of said persons traveling to and entry 
into the State of Alabama is such conduct calcu- 
lated to provoke breaches of the peace through- 
out the State of Alabama; that such conduct 
threatens the safety, peace and tranquility of the 
people of the State of Alabama; and further that 
such conduct has already resulted in serious 
breaches of the peace, as set forth hereinafter: 

A. That on or about the 14th day of May, 
1961, a group of said respondents did enter into 
the State of Alabama by way of Greyhound 
and Trailway buses, operated by said bus com- 
panies, or other motor vehicles, and that as a 
result of said entry and travel, said respondents’ 
conduct caused violence and threats of violence 
and breaches of the peace in the State of Ala- 
bama to persons and property in the State of 
Alabama, to-wit, the bombing and setting fire 
to a bus transporting respondents, resulting in 
damage or injury to persons or property; 

B. That on another occasion, to-wit, the 14th 
day of May, 1961, such entry and travel into 
the State of Alabama by respondents did cause a 
breach of the peace at or near a public bus 
terminal in the City of Birmingham, which re- 
sulted in several persons being injured and 
which resulted in further threats of a breach of 
the peace in the State of Alabama; 

C. That on another occasion, to-wit, the 17th 
day of May, 1961, another group of said respond- 
ents entered into the State of Alabama, and their 
presence and conduct did threaten to cause a 
further and imminent breach of the peace which 
resulted in the police authorities of the City of 
Birmingham being required to take said persons 











er 
ng 


he 


~ 


Rae t Nw OU DW 


1 
r 
d 
) 
F 








into protective custody and causing said persons 
to leave the State of Alabama in order to prevent 
further violence or bloodshed. 


3. Your petitioner is informed and believes 
and upon such information and belief avers that 
there is strong and convincing reason to believe 
that other respondents whose exact names are 
otherwise unknown to your petitioner, but who 
are members of, or officers of, said respondent 
corporation, or who are affiliated with said cor- 
poration, or who are directed by and encouraged 
by said organization, will continue to enter into 
the State of Alabama conducting themselves as 
above described, which will lead to further im- 
minent danger to the lives, safety, peace, tran- 
quility and general welfare of the people of the 
State of Alabama. 


4. Petitioner avers that petitioner’s remedy by 
law is inadequate, that the continued and re- 
peated acts of respondents in entering into the 
State of Alabama, as herein alleged, will cause 
incidents of violence and bloodshed as has al- 
ready occurred; that petitioner has not other 
adequate remedy to prevent irreparable injury to 
persons and property in the State of Alabama, 
and verily believes that such will occur if said 
respondents again enter into the State of Ala- 
bama so conducting themselves and if not re- 
strained by this Court. 


WHEREFORE, THE PREMISES CONSID- 
ERED, your petitioner prays (1) that this 
Court will take jurisdiction of this bill of com- 
plaint and cause proper process to issue to the 
respondents herein, requiring them to plead, 
answer or demur within the time required by 
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law, or else to suffer a decree pro confesso. (2) 
That this court will issue a temporary or 
peremptory injunction enjoining and restraining 
and prohibiting the above named respondents, 
its officers, agents, members, employees, servants, 
followers, attorneys, successors, and all other per- 
sons in active concert or participation with the 
respondents, and all persons having notice of said 
order, from continuing any acts hereinabove 
designated, particularly the entry into and travel 
within the State of Alabama under the conditions 
described in this petition, or performing acts cal- 
culated to cause breaches of the peace in the 
State of Alabama. (3) That upon a final hear- 
ing the Court will issue a permanent injunction 
in accordance with the foregoing prayer for a 
temporary or peremptory injunction. (4) That 
your petitioner prays for such other, further and 
different relief which will be meet in the prem- 
ises and in which he is in equity and good con- 
science entitled. 


MacDONALD GALLION, AS 
ATTORNEY GENERAL OF 
ALABAMA 


BERNARD F. SYKES, AS 
ASSISTANT ATTORNEY 
GENERAL OF ALABAMA 


JOHN BOOKOUT, AS 
ASSISTANT ATTORNEY 
GENERAL OF ALABAMA 


ROBERT P. BRADLEY, AS 
LEGAL ADVISER TO THE 
GOVERNOR OF ALABAMA 
PETITIONER AND SOLICI- 
TORS FOR PETITIONER 


Temporary Injunction, State Court, May 19, 1961 


A verified petition in the above-styled cause 
having been présented to me on this the 19th 
day of May, 1961, at 5:30 o'clock P.M. in the 
City of Montgomery, Alabama. 

Upon consideration of said petition, and the 
public welfare, peace and safety requiring it, 
it is hereby considered, ordered, adjudged and 
decreed that a peremptory or temporary writ 


of injunction be and the same is hereby issued _ 


in accordance with the prayer of said petition. 

It is further ordered, adjudged and decreed 
that the respondents and others identified in 
said petition, its officers, agents, members, em- 


ployees, servants, attorneys, followers, and all 
other persons in active concert or participation 
with respondents and all persons having notice 
of this order are hereby enjoined and restrained 
from continuing any acts designated in the peti- 
tion, particularly the entry into and travel within 
the State of Alabama, and engaging in the so- 
called “Freedom Ride” and other acts or con- 
duct calculated to provoke breaches of the peace 
within the State of Alabama, and which act or 
conduct threaten the safety, peace and tran- 
quility and general welfare of the people of the 
State of Alabama. 
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TRANSPORTATION 


Interstate Commerce—Mississippi 
STATE of Mississippi v. James L, FARMER. 
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Municipal Court of the City of Jackson, Mississippi, May 26, 1961. 


SUMMARY: Twenty-seven individuals were convicted in a Mississippi municipal court of violat- 
ing the state “breach of the peace statute” for actions in connection with the “freedom rider” 
movement. The court found that defendants had chosen to challenge the state’s segregation 
laws by open, flagrant defiance of them, instead of through an orderly legal proceeding, and 
that this conduct was calculated to incite mob violence. Ruling that their conduct had re- 
sulted in mob violence as they had intended it would, the court found defendants guilty as 


charged. 
SPENCER, Judge. 


The defendants in the cases before the Court 
have been charged with a violation of Section 
2087.5 of the Mississippi Code, more commonly 
called the “breach of the peace statutes.” 

The statutes under which these charges are 
brought are per se valid statutes and I do. not 
believe that there is any question but that they 
are constitutional as such. Every state and every 
government needs laws to regulate and prohibit, 
when necessary, the gathering of crowds and the 
prevention of mob violence, and I feel confident 
in saying that every state in the Union has 
similar statutes. The question presented to the 
court is whether or not the statutes were properly 
applied to the defendants here; in other words, 
have the defendants been improperly charged 
under a valid, constitutional statute so that their 
constitutional rights have been violated by the 
improper application of a valid law. 

Now, what are the circumstances here pre- 
vailing; and we must take judicial notice of some 
of the things which have happened in our sister 
states. 

It must be borne in mind that we are not 
here trying any segregation laws or the rights 
of the defendants to ride any buses in any par- 
ticular seats or to eat in any particular places. 
These defendants have definite opinions as to 
their rights in these matters and the people of 
the State of Mississippi, as expressed in their 
laws and customs, have equally definite opinions 
otherwise. If any person, including these de- 
fendants, desire to challenge these laws and 
customs, they have their proper, orderly and 
legal procedure through the courts of this 
country so to do. Instead of availing themselves 
of their rights to engage in an orderly, legal 
procedure of adjudicating their rights as against 


the Mississippi laws and customs, they chose to 
take the law into their own hands and engage 
in open, flagrant defiance of the laws and cus- 
toms of Mississippi, and announced their inten- 
tion so to do. 

They made every move with inciting, inflam- 
matory statements and press releases. They 
stayed long enough in various places to show 
that they were not traveling for the purpose of 
traveling, but were traveling for the purpose of 
inflaming the populace. They took part in dem- 
onstrations which were calculated to whip up 
the public frenzy. Their avowed purpose was to 
inflame the public, which will only result in 
those things which an inflamed public do. Even 
the Attorney General of the United States was 
so convinced that their conduct would lead to 
breaches of the peace, mob action and mob 
violence, that he dispatched some 700 Federal 
agents to follow in their wake and trail. What 
these defendants seem to say by their conduct is 
that they are not going to let any judiciary, 
Federal or State, resolve the questions present 
in Mississippi's present segregation laws and 
customs, but that they are going to inflame the 
people to fight it out among themselves. 

The judiciary of Mississippi and the judiciary 
of no state will allow or condone its judicial 
questions being resolved by mob action or by 
conduct which tends to or is calculated to 
resolve its questions by mob violence. It is ap- 
parent by any impartial analysis of the conduct 
of these defendants that their conduct has al- 
ready incited mob violence and that it was their 
purpose and intention so to do. It is further ap- 
parent that it was the intention of these de- 
fendants to resolve judicial questions by inciting 
breaches of the peace and mob violence, rather 
than by orderly legal process. 

Accordingly, I find them guilty as charged. 
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The maximum penalty under the statute is a 
fine of $200.00 and a jail term of 4 months. The 
prosecutor having recommended a penalty less 
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than the maximum, I will enter a fine of $200.00 
and a jail term of 60 days, with the jail term 
suspended. 
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Passenger Seating—Alabama 


Lillie BOMAN, et al., v. BIRMINGHAM TRANSIT COMPANY. 
United States Court of Appeals, Fifth Circuit, April 14, 1961, No. 18187, F.2d 


SUMMARY: On April 14, 1961, Judge Cameron entered his dissent in the above case, which 
had been decided on July 12, 1960, 280 F.2d 531, (5 Race Rel. L. Rep. 841). 


Before TUTTLE, CAMERON and WISDOM, Circuit Judges. 


Dissent 
CAMERON, J. 


I noted my dissent from the opinion rendered 
in this case July 12, 1960 and published in 280 
F.2d 531. Following are the grounds upon which 
my dissents are based. 


f 


A clear understanding of the issues presented 
by this appeal requires that their statement in 
the majority opinion be supplemented. The thir- 
teen Negroes who filed this action met at a 
place of business in Birmingham to formulate 
plans for riding a city bus.‘ Written instruc- 
tions had been drawn up and passed out out- 
lining the deportment the group should adhere 
to in riding the bus. The meeting was noticed 
by one of the traffic officers of the City of Bir- 
mingham who also observed the group en route 
from the place of meeting to the place of board- 
ing the bus. 

When the bus pulled in to the regular stop 
at the curb the members of the group boarded 
it, took their seats at the front of the bus and 
were, as shown in the majority opinion, re- 
quested by the bus driver to seat themselves 
from the rear forward in compliance with the 
stenciled sign at the front of the bus: “White 


1. The only one of the group who testified stated: 
“.. . But we did plan to go down and ride the 
buses to see whether or not that the city had dis- 
continued their power as keep the segregated ordi- 
nance on the bus.” 





Passengers Seat from Front, Colored Passengers 
from Rear.” The court below found from un- 
disputed proof, and the majority recognizes, that 
the approach was made in a courteous manner 
and was in the form of a request, and that there 
were no untoward incidents attendant upon the 
request of the bus driver and the refusal of 
appellees to comply with it. Pursuant to written 
instructions theretofore given him, the bus driver 
left the vehicle standing, and went to a nearby 
telephone and called the dispatcher’s office re- 
porting what had happened. An assistant 
superintendent answered the call, going imme- 
diately to the bus. He did not enter it, but talked 
with the driver through a window at his side. 
About that time the traffic officer came, in com- 
pany with a captain of police of the City of Bir- 
mingham whom he had called. The latter 
ordered the two Transit Company employees to 
take the bus to the Company's garage. This 
order was given by the police because a crowd 
of several hundred people had gathered around 
the bus. 

The police arrived ahead of the bus and when 
it reached the garage they, and probably two 
other members of the police force, boarded it. 
The driver was directed to repeat to each in- 
dividual Negro the request that he move to the 
back of the bus. Four or five complied with this 
‘request, but these plaintiffs refused. 

The police, on their own motion and without 
any suggestion from the Transit Company em- 
ployees, arrested nine members of the group, 
and this ended whatever connection the Transit 








546 





Company had with the episode. The court be- 
low found on undisputed evidence that all bus 
drivers were instructed not to call police, that 
nobody connected with the Transit Company 
had called the police, and that the Transit Com- 
pany had no connection at all with what the 
police did (except as above set out). The court 
further found that, for a period of at least five 
years, no employee of the Transit Company had, 
under like circumstances, ever called the police 
(and the evidence showed without contradiction 
that requests similar to those made here had 
been promptly observed over the years). 

The court below further found that the new 
buses, which had the signs stenciled on the 
front and rear ends, had been ordered some 
months before the change of ordinances by the 
City Commission of Birmingham; and found that 
no provision had been made in the new buses 
for color boards such as. had formerly been 
used. This was an economy move based upon 
the fact that about one hundred fifty boards per 
month had theretofore been removed by pas- 
sengers from the buses. 

The episode, planned and provoked by appel- 
lants, occurred about one week after the repeal 
of the old ordinance and passage of the new. 
Some three weeks later this action was filed 
against appellee, Birmingham Transit Company 
and the three City Commissioners of Birming- 
ham in their individual and official capacities. 
The City of Birmingham was not sued, although 
it was included in the answer of the Commis- 
sioners. It was eliminated as a party, however, 
by pretrial order of the court.? The relief asked 
against the remaining parties was a declaratory 
judgment defining the rights of the parties, ad- 
judging Ordinance No. 1487-F of the Birming- 
ham City Code, as applied to the plaintiffs and 
others similarly situated, to be unconstitutional 
as in violation of the Fourteenth Amendment, 
awarding plaintiffs money damages in the sum 
of $100,000, and an injunction against the de- 
fendants from enforcing said ordinance “and 
any custom, practice, or usage which requires 
segregation of the races .. .” From this outline 


2. “Plaintiffs state they are not making a claim for 
damages against the City of Birmingham and that 
the claim for damages against the individual de- 
fendants is on the basis that they were acting 
under color of office at the time complained. This 
proceeding is in no respect against the City of 
Birmingham, a municipal corporation, and plain- 


tiffs agree that the averment ‘that summons be 
issued to the City of Birmingham’ be and the same 
is stricken.” 
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of the complaint it is plain that plaintiffs were 
not primarily seeking a judgment annulling the 
ordinance because of its unconstitutionality, but 
were making incidental reference to this claim 
as the basis for the other relief sought. 

The gravamen of the complaint is that appel- 
lee Transit Company was conspiring and acting 
in concert with city officials to enforce segrega- 
tion under the ordinance quoted in the majority 
opinion.* 

No proof at all was made tending to sustain 
these averments. The proof was all the other 
way; and the court below found that there had 
been no concert of action or conspiracy between 
the Transit Company and the other defendants 
or the policemen.* 

The appellants argue before us that the over- 
all facts here warrant or compel the finding that 
there was collaboration. The majority, however, 


8. The charge is epitomized in these words in the 


complaint: 

“The defendant, Birmingham Transit Company, 
acting under color of, and in compliance with said 
Ordinance hereinabove set out, has caused signs 
to be placed on its Buses directing Negroes to seat 
themselves from the rear of the Bus forward and 
whites to seat themselves from the front of the Bus 
backward; and has operated said Buses on the 
basis of racial segregation in violation of their 
rights guaranteed to plaintiffs and other Negro 
citizens under the Constitution and laws of the 
United States. 

“The defendant, Birmingham Transit Company, 
acting in concert with the other defendants in this 
cause, have conspired and continue to conspire to 

eny these plaintiffs, and other Negroes similarly 
situated, rights guaranteed to these plaintiffs by the 
Constitution and laws of the United States. 

“The defendant, Birmingham Transit Company, 
has stopped its Buses and called police officers of 
the City of Birmingham, and for the purpose of 
arresting plaintiffs has allowed, caused, and/or 
participated in the arrest of these plaintiffs, all in 
violation of their constitutional rights.” 

4. “The custom, usage and policy of the Transit 
Company as to segregated seating on its buses 
paralleled the segregation policy of the city up to 
the time of the repeal of the sections referred to, 
but, beyond that, any implication of concert of ac- 
tion or conspiracy arising from the pursuit of com- 
mon or parallel policies disappears in the light of 
the evidence to the contrary. 

“The bus drivers had received definite instruc- 
tions not to call the police in the event an incident 
such as here involved arose. For at least five years 
no agent, servant, or employee of the Transit 
Company had called the police for help in the 
enforcement of the Company’s rule relating to 
seating. There is no evidence that prior to that 
time they were ever called. In each instance of 
difficulty voluntary compliance with the seating 
rule had been secured. . . . The evidence fails to 
reveal any collaboration on the part of any em- 
ployee of the Transit Company in the prosecutions 
that followed, and it does not show any ratification 
thereof.” 
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apparently rejects that argument. It bases its 
opinion entirely on the fact that the Transit 
Company held a franchise from the City of 
Birmingham to use the streets and that this fact 
made the acts of the Transit Company, in asking 
the appellees to change their seats, State action. 
It is pertinent to observe the averments of the 
complaint with respect to the franchise feature. 
The only mention of a franchise is contained 
in these words: “The defendant, Birmingham 
Transit Company, Incorporated, is a corpora- 
tion organized and existing under the laws of 
the State of Alabama, with its principal place 
of business in the City of Birmingham, and is 
engaged in operating within the corporate limits 
and police jurisdiction of said city, a bus line 
for transportation of passengers for hire, pur- 
suant to a franchise issued by said City of Bir- 
mingham.” Appellee admitted these averments 
in its answer. No evidence was introduced con- 
cerning the franchise, and there is no showing 
whether it was exclusive, mandatory of merely 
permissive, whether it was terminable at will, 
or as to any of the terms of the franchise.5 
The point is that there is no evidence that 
the Transit Company had anything to do with 
the passage of this ordinance, or that it was 
advised of its existence, and certainly none that 
it had any notice that the policemen intended 
to invoke the ordinance or make any arrests, or 
that appellee collaborated in any way in such 
actions. The court below, based upon the only 
evidence in the record, found that appellee was 
not acting under the ordinance, but was pro- 
ceeding pursuant to the written instructions it 
had given its bus operators in which it was 
stated that the ordinances having to do with 
separation of passengers on buses had been re- 
pealed.* The entire bulletin, quoted in full in 
Note 2 of the majority opinion (280 F.2d 533- 
534), shows that bus operators were to go no 
further than to “request the cooperation of such 
passenger in complying with company rules to 
further the safe and peaceful handling of pas- 





5. Section 1487-F of the Birmingham Code gave the 
right to promulgate rules and regulations for the 
seating of passengers to all “carriers of passengers 
for hire operating in the City of Biraiighinn” But 
certainly Transit had the right to make such rules 
and regulations without such a Code provision, so 
long as it performed no function for the State in 
their enforcement. 

6. “In view of the repealing of ordinances having to 

do with the separation of passengers on buses, the 

following instructions are set forth in order that 
such operator will be relieved of the responsibility 
for problems that might possibly be encountered.” 
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sengers.” This request was to be made in a low 
voice and in a tactful manner. Reference was 
made, not to any ordinance, but “the reasonable 
rules that are now in effect with reference to 
seating in buses.” 

Based upon these facts and in the face of the 
finding by the court below which the majority 
opinion does not challenge, and without the cita- 
tion of any authority,’ the majority here con- 
cludes that the promulgation and enforcement 
by polite request only of the rule set forth in the 
bulletins quoted in the majority opinion con- 
stituted a denial of plaintiffs’ constitutional 
rights. The paragraph epitomizing the major- 
ity’s conclusion reads thus: 





7. The majority mentions Shelley v. Kraemer, 1947, 
334 U.S. 1, but that case is authority for the ap- 
pellee, not appellants. In fact, it was not listed as 
authority by appellants. That decision involved ap- 
peals from the Supreme Courts of Missouri and 
Michigan, wherein private parties had brought 
suits to enforce restrictive covenants in land deeds. 
These words are quoted from the Supreme Court’s 
decision: 

“These cases present for our consideration ques- 
tions relating to the validity of court enforcement 
of private agreements, generally described as re- 
strictive covenants, which have as their purpose the 
exclusion of persons of designated race or color 
from the ownership or occupancy of real property. 
... [884 US. 4] 

“Since the decision of this Court in the Civil 
Rights Cases, 109 U.S. 3 (1883), the principle has 
become firmly embedded in our constitutional law 
that the action inhibited by the first section of the 
Fourteenth Amendment is only such action as may 
fairly be said to be that of the States. That Amend- 
ment erects no shield against merely private con- 
duct, however discriminatory or wrongful. 

“We conclude, therefore, that the restrictive 
agreements standing alone cannot be regarded as 
violative of any rights guaranteed to petitioners by 
the Fourteenth Amendment. So long as the pur- 
poses of those agreements are effectuated by volun- 
tary adherence to their terms, it would appear clear 
that there has been no action by the State and 
the provisions of the Amendment have not been 
violated. . . . 

“|. . The respondents urge that judicial en- 

forcement of private agreements does not amount 

to state action; or, in any event, the participation 
of the State is so attenuated in character as not to 
amount to state action within the meaning of the 

Fourteenth Amendment. . . . [ib. 18-14] 

“The historical context in which the Fourteenth 
Amendment became a part of the Constitution 
should not be forgotten. . . . Upon full considera- 
tion, we have concluded that in these cases the 
States have acted to deny petitioners the equal 
protection of the laws guaranteed by the Four- 
teenth Amendment. . . .” [ib. p. 23] (Emphasis 
added.) ~ 

There the writings themselves were held to be 
not illegal. It was only the action of the State 
courts in enforcing the writings at the instance of 
one of the parties which the Supreme Court 
condemned as illegal. 
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“Of course, the simple company rule that 
the Negro passengers must sit in back and 
white passengers must sit in front, while 
an unnecessary affront to a large group of 
patrons, would not effect a denial of con- 
stitutional rights if not enforced by force or 
by threat of arrest and criminal action. 
Where, as here, the city delegated to its 
franchise holder the power to make rules 
for seating of passengers and made the 
violation of such rules criminal, no matter 
how peaceable, quiet or rightful (as the 
court here held), such violation was, we 
conclude that the bus company to that 
extent became an agent of the State and its 
actions in promulgating and enforcing the 
rule constituted a denial of plaintiffs’ con- 
stitutional rights.” [Emphasis added. ] 


This language of the majority, applied to 
the facts in this case, in my opinion, required 
that the decision of the court below be affirmed, 
not reversed. In Shelley v. Kraemer it was only 
action by the State Courts taken at the instance 
of the parties to the deeds which was declared 
illegal. Here, the State took no action at the 
instance of the Transit Company. The Company 
was a business institution organized and op- 
erated to make a profit for its owners. The 
only possible motive it could have had in pro- 
mulgating the rule set forth in the majority 
opinion was to attract the maximum number of 
passengers by handling them in a peaceable 
manner and without friction and in a way most 
pleasing to its patrons. That is all it did. It 
sought no help from the State, and was at- 
tempting merely to seat its passengers in a way 
most beneficial to its own revenues and by polite 
request. There is no showing that any force 
would be attempted, or that the Transit Com- 
pany would go any further than it had in 
previous years. It had never threatened the use 
of force, had never participated in the use of 
force, and it did not do so in this instance. The 
conclusion by the majority in the last quotation 
that its patrons “must” seat themselves as pro- 
vided by the rule is not sustained by the lan- 
guage of the rule nor the evidence of the manner 
of its application. 

The fact is that the police officers who used 
the force were not made parties to this action 
and that the court retained jurisdiction of the 
action insofar as it applied to the representa- 
tives of the State, the City Commissioners of 
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Birmingham. They are not before the Court. 
The appellants did not cross appeal from the 
action of the court below in retaining jurisdic- 
tion of this action insofar as it applied to the 
City Commissioners. 

The mere existence of the city ordinance, with 
which appellee had no connection and which it 
did not seek to enforce and, as far as this record 
goes, never did intend to enforce, certainly can- 
not interfere with the application by appellee of 
its seating policy, accomplished, under the un- 
disputed facts here, only by mutual consent. 
The situation here presented is much like that 
before the Supreme Court in the case of United 
States v. Rains, 1960, 362 U. S. 17. A group of 
officials of the State of Georgia attacked the 
constitutionality of the Civil Rights Act of 1957 
on the ground that, under its terms, enforcement 
could be had against private individuals as well 
as State officers. The action there involved was 
taken against State officers only. The Supreme 
Court declined to consider whether the Act 
would be applied to private individuals, be- 
cause there were no private individuals involved 
in the litigation before it. Here is some of its 
language (362 U.S. at 21): 


“This Court, as is the case with all federal 
courts, ‘has no jurisdiction to pronounce 
any statute, either of a State or of the United 
States, void, because irreconcilable with the 
Constitution, except as it is called upon to 
adjudge the legal rights of litigants in actual 
controversies. In the exercise of that jur- 
isdiction, it is bound by two rules to which 
it has rigidly adhered, one, never to antici- 
pate a question of constitutional law in 
advance of the necessity of deciding it; the 
other never to formulate a rule of con- 
stitutional law broader than is required by 
the precise facts to which it is to be ap- 
plied.” . . . Kindred to these rules is the 
rule that one to whom application of a 
statute is constitutional will not be heard 
to attack the statute on the ground that 
impliedly it might also be taken as applying 
to other persons or other situations in which 
its application might be unconstitutional . . .” 


That case, in my opinion, controls this one. 
We do not have a situation where appellee used 
or threatened to use the newly adopted or- 
dinance or to use force or threat of force in any 
form in the carrying out of its rule of voluntary 
seating. No other question is presented here. 
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The majority cites no authority for the pro- 
position that, because a bus company is pos- 
sessed of a franchise giving it the right to earn 
a profit from the use of the streets, the acts of 
the bus company are the acts of the State. Ap- 
parently it rests its announcement of this posi- 
tion upon Browder v. Gayle, et al (D.C. M.D. 
Ala. 1956), 142 F.Supp. 707, affirmed 352 U.S. 
903, and Flemming v. South Carolina Electric & 
Gas Co., 4 Cir., 1955, 224 F.2d 752. These cases 
do not, in my opinion, furnish any basis for the 
innovation the majority now seeks to import into 
the decision of civil rights cases. 

In Browder the Montgomery City Lines, Inc. 
was admittedly enforcing State and municipal 
law requiring the segregation of races, compli- 
ance with which had been peremptorily de- 
manded by the Alabama Public Service Com- 
mission in a written communication addressed 
to the Lines. Without dispute, it was acting in 
concert with the State of Alabama and the City 
of Montgomery in the enforcement of their laws, 
which the court declared unconstitutional. That 
holding does not touch the crucial point upon 
which this case has been decided. The evidence 
here shows without contradiction, and the court 
below found, that appellee was not engaged in 
enforcing any state law or city ordinance, but 
was seeking to give effect to its own private 
policy, established after the segregation ordi- 
nances had been repealed, and set forth in ex- 
plicit terms in the two written bulletins quoted 
in the majority opinion. As I understand it, the 
majority does not take issue with this state- 
ment. 


The same is true of Flemming.’ The clear 
language of the Court of the Fourth Circuit 
shows that what the Court was there con- 
sidering was completely outside the question 
now before us: “It is argued that, since the 
driver is made a police officer of the state by 
section 58-1494 of the South Carolina Code, his 
action is not attributable to the defendant; but 
we think it is clear that he was acting for the 
defendant in enforcing a statute which defend- 
ant itself was required by law to enforce. . . 
He was thus not only acting for defendant, but 





8. The per curiam opinion begins with these words: 


“This is an action for damages brought by a Negro . 


woman against a bus company because the driver 
of the bus ceca her to change her seat in 
accordance with the segregation law of South 
Carolina . . . which she claimed to be violative of 
her rights under the 14th Amendment to the 
Federal Constitution.” 
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also -acting under color of state law.” (224 


The appellee here was not acting under any 
state power or any state law or color thereof, but 
was seeking solely to procure by persuasion and 
agreement observance of a policy which it 
manifestly felt would insure to it maximum rev- 
enues. 


In my opinion, the majority goes outside the 
evidence and contrary to the findings of the trial 
court® in its statement (p. 535), “Where, as 
here, the City delegated to its franchise holder 
the power to make rules for seating of pas- 
sengers and made the violation of such rules 
criminal, . . . we conclude that the Bus Com- 
pany to that extent became an agent of the 
State and its actions in promulgating and en- 
forcing the rule constituted a denial of the 
plaintiffs’ constitutional rights.” 


The majority reads into these rules, which by 
their language show clearly that they are rules 
of the Bus Company only, the idea that they 
were promulgated pursuant to the city ordi- 
nance. And the trial court found that the Bus 
Company was merely proceeding on its own ’° 
to insure a happy and peaceful relationship be- 


9. The court below quoted the two bulletin orders 
No. 176 and 177, which Transit issued to its em- 
ployees effective October 16th. A part of these 
two bulletins are for convenience copied here: 

“As you have seen in the newspapers, the City 
Commission has unanimously repea all bus 
segregation ordinances to become effective Thurs- 
day, October 16, 1958. Signs have been placed in 
front and rear of all of our buses which read as 
follows: 

‘White Passengers seat from front. 

Colored Passengers from rear.’ 

“Every effort should be used to avoid con- 
flicting problems. May we suggest that you_use 
calmness and your very best judgment in handling 
any situation that might arise... . 

“In view of the repealing of ordinances having 
to do with the separation of passengers on buses, 
the following instructions are set forth in order 
that each operator will be relieved of the responsi- 
bility for problems that might possibly be en- 
countered, 

“If instances should arise wherein passengers do 
not comply with the reasonable rules that are now 
in effect with reference to seating in buses the 
operator will approach the passengers involved and 
talk with them in a tactful manner and in a low 
voice, and request the cooperation of such passenger 
in complying with Company rules to further the 
safe and peaceful handling of passengers.” [Empha- 
sis added. ] 

10. “The custom, usage and policy of the Company 
as to segregated seating on its buses paralleled the 
segregation policy of the City up to the time of the 
repeal of the sections referred to, but, beyond that, 
any implication of concert of action or conspiracy 
arising from the pursuit of common or parallel 
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tween its passengers, who by custom known to 
everyone, observed voluntary racial separation 
in all of the normal contacts between them. 
These findings of the court are not challenged 
by the majority as unsupported by evidence, or 
as being legally erroneous. They are the gist 
of this action, and they are, in my opinion, 
sound and their unexplained rejection by the 
majority is, in my opinion, completely without 
warrant. 
II. 


The starting point of most reasoning on this 
subject is the Civil Rights Cases, 1883, 109 U.S. 
3, et seq., declaring the Civil Rights Act of 
March 1, 1875 unconstitutional as not being 
authorized by the Thirteenth or Fourteenth 
Amendments. The cases discussed generally the 
correlative rights and powers of the States and of 
the national government. One of them, Robinson 
and Wife v. Memphis & Charleston R. R. Co., in- 
volved the right of the wife of a Negro to ride 
in the ladies’ car. The full discussion of the 
questions before the Court in the dissent of Mr. 
Justice Harlan asserted that the holding by the 
railroad of a franchise was a sufficient justifica- 


policies disappears in the light of the evidence 
to the contrary. 

“The bus drivers had received definite instruc- 
tions not to call the police in the event and incident 
such as here involved arose. For at least five years 
no agent, servant, or employee of the Transit Com- 
pany had called the police for help in the enforce- 
ment of the Company’s rule relative to seating. .. . 

“On the occasion in issue no one from the Transit 
Company called the officers. . . . No one connected 
with the Transit Company instigated, directed, re- 
quested or participated in the arrests... . 

“Private parties, who may act independently with 
impunity, cannot escape liability where they active- 
ly assist agencies of a state government in depriving 
a person of rights guaranteed by the Fourteenth 
Amendment and the laws enacted thereunder. Al- 
though acting independently, a private party will 
also be liable if he acts under color of state law. 
On the other hand, it has been repeatedly held 
that the civil rights statutes do not have the effect 
of bringing under federal control private rights 
against invasion by individuals. .. . 

“The customs of the people of a state is held 
not to constitute state action (See Williams v. 
Howard Johnson’s Restaurant, 4 Cir., 268 F.2d 
845; and Watkins v. Oaklawn Jockey Club, D.C. 
Ark., 86 F.Supp.), and a custom is no more or less 
a custom because it finds expression in a formal 
rule. Whether segregated seating is secured by 
custom, policy or usage so long as its accomplish- 
ment is by voluntary adherence, divorced from state 
action, no violation of civil rights is presented. The 
fact that the custom has also Reon expression in an 

inance does not alter the principle stated. Other- 
wise, independent individual action would be inter- 
dicted by the mere existence of the ordinance. . . .” 
[Emphasis added. } 
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tion for federal intervention in connection with 
its said act of discrimination. 

Dealing with “the legal rights of colored 
persons in respect of the accommodations, priv- 
ileges and facilities of public conveyances, inns 
and places of public amusement,” the dissenting 
opinion (109 U.S. pp. 36-41) sponsors the posi- 
tion that the public nature of these businesses 
invests the persons performing them with at- 
tributes of State agency so that their acts come 
within the inhibitions of the Thirteenth and 
Fourteenth Amendments, suggesting the idea 
(p. 36) that “the real and personal property 
necessary to the establishment and management 
of the railroad is vested in the railroad but it is 
in trust for the public.” 

Mr. Justice Bradley, speaking for the majority 
composed of the remaining eight members of the 
Court, rejected this argument in an extended 
opinion whose holdings may be summarized in 
a sentence found on page 14 of the report: “In 
other words, it steps into the domain of local 
jurisprudence, and lays down rules for the con- 
duct of individuals in society towards each 
other, and imposes sanctions for the enforcement 
of those rules, without referring in any manner 
to any supposed action of the State or its au- 
thorities.” This rule of law has existed un- 
impaired to this day and the dissent of Mr. 
Justice Harlan has never found lodgement in 
subsequent cases. The case before us would 
escape the application of even this dissent since 
Transit had succeeded to no governmental rights 
or sanctions such as eminent domain, support 
by taxation, subjection to rate fixing and the like. 

The Court below quoted an excerpt from 
Browder v. Gayle, 142 F.Supp. 707, affirmed, 352 
U.S. 903, as supporting the views it expressed: 


“In their private affairs, the conduct of 
their private businesses, it is clear that the 
people themselves have the liberty to select 
their own associates and the persons with 
whom they will do business, unimpaired by 
the Fourteenth Amendment. The Civil 
Rights Cases, 109 U.S. 2, . . . Indeed, we 
think that such liberty is guaranteed by the 
due process clause of that amendment.” 


The trial court also cited as supporting its 
holding the case of City of Miami, Florida v. 
Garmon, 1957, 151 F.Supp. 953, affirmed per 
curiam by this Court (1958), 253 F.2d 428. The 
district court had held that the case was im- 
properly brought against the Miami Transit 
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Company and had dismissed the action as to 
said company.!! The majority does not mention 
the Garmon case nor the quoted portion of the 
Browder case as the court below applied them, 
although I think under the trial court’s handling 
of them they stand definitely athwart the path 
of the majority opinion here. 


The majority does mention, without discussing 
beyond stating that they are not inconsistent 
with its present holding, two cases relied upon 
by the lower court, Eaton v. Board of Managers 
of James Walker Memorial Hospital, D.C., 1958, 
164 F. Supp. 191, affirmed 4 Cir., 261 F.2d 521, 
certiorari denied 359 U.S. 984; and Williams v. 
Howard Johnson’s Restaurant, 4 Cir., 1959, 268 
F.2d 845. I find the principles there involved 
sufficiently close to those before us here to 
warrant discussing them briefly. 


Eaton involved an action by three Negro doc- 
tors representing a class and seeking admission 
to practice medicine at James Walker Memorial 
Hospital as members of the “Courtesy Staff.” 
Soon after 1881 a hospital had been established 
in the City of Wilmington, Delaware upon land 
owned by the city, with expenses of operation 
being divided sixty per cent by the county and 
forty per cent by the city. In 1900, one James 
Walker offered to build a modern hospital and 
did build one on the site of the one which was 
torn down. The new hospital was incorporated 
under a chapter of the Private Laws of 1901, 
with a board of managers, three of whom were 
appointed by the county, two by the city and 
four by said James Walker. The city and county 
conveyed the land to the board of management 
for hospital purposes. 


At the outset the city and county paid the 
entire operating expense, but this was changed 
from time to time through 1951, after which 
support was furnished by private subscriptions, 
except for a per diem charge paid by city and 
county for charity patients. At the time of the 
filing of the action below only the county was 


1l. Stating: 

“.. The decisions of the Supreme Court in civil 
rights cases of all types and kinds are directed to 
state (or city) officials acting in their official ca- 
pacity and those decisions have not been directed 
to either private individuals or private business 
firms and indeed there is no constitutional pro- 
hibition affecting the freedom of private businesses 
to regulate their businesses within the law, nor is 
there any constitutional authority to impose upon 
them the burden to either enforce or not to enforce 
segregation in their private affairs.” 


paying said per diem charge for charity pa- 
tients. The district court dismissed the action 
for lack of jurisdiction, and the Court of Appeals 
affirmed. It was not thought that the donation 
of the land for free use by the hospital, its quasi- 
public nature and the payments made by the 
county of part of the upkeep sufficiently identi- 
fied the hospital with state action to warrant ap- 
plication of the Civil Rights Statutes. 


Williams involved a suit by an employee of 
the United States against Howard Johnson's 
Restaurant, member of a chain of restaurants, 
for injunction and declaratory judgment based 
upon his claim that he was deprived of his con- 
stitutional rights by the application of Virginia's 
long established custom of excluding Negroes 
from public restaurants, and the enforcement of 
state statutes requiring segregation of the races 
in the facilities furnished by carriers and by 
persons engaged in the operation of places of 
public assemblage. A further claim was made 
that the restaurant was licensed by the State of 
Virginia, was situated along an interstate high- 
way, and discriminated against Negroes in 
furnishing services to interstate passengers. The 
trial court dismissed the action for want of juris- 
diction and the Court of Appeals affirmed.” 


I agree with the action taken in each case, and 
I also agree with the conclusion of the court 
below here that the action taken in Eaton and 
Williams came nearer offending against the Civil 
Rights Acts than those involved in the present 
case. Here, the City of Birmingham had no 
connection with the operations of appellee, ex- 
cept that it issued a franchise or license to 
appellee to operate its buses along Birming- 
ham’s streets. Appellee performed no service 
which the City of Birmingham was under obli- 
gation to perform. All the city did was to pass 
an ordinance authorizing the appellees and all 
others carrying passengers for hire to promul- 
gate rules of seating—a right Transit had with- 
out-the ordinance. Race was not mentioned. 
Certainly the terms of the ordinance applied 
as much to white people as to colored people. 
The chief point is, however, that the appellee 


. was not, as far as the proof goes, operating 


12. And see also Commonwealth of Pennsylvania, et al 
v. Board, etc. of Philadelphia, 353 U.S. 280; In 
re Girard College Trusteeship, 188 A.2d_ 844 (Ap- 
peal to Supreme Court dismissed); and Trustees 
of Dartmouth College v. Woodward, 17 U.S. 518. 
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under the ordinance and that it took no part in 
the enforcement of the ordinance.’ 

It is clear, therefore, that the thrust of the 
majority's holding is that appellee deprived ap- 
pellants of their constitutional rights when it 
requested that white people seat themselves 
from front to back and colored people from 
back to front, with no provision for enforce- 
ment of the request save the mutual consent 
of the parties. Such a conclusion carries with 
it necessarily the holding that segregation by 
agreement is unconstitutional. As far as I am 
advised, no court has ever made such a holding, 
and all of the decided cases have held the con- 
trary." 

It is noteworthy that it was left to a three- 
judge district court in this circuit (Browder v. 
Gayle, supra) to administer the coup de grace 
to Plessy v. Ferguson, 1896, 163 U.S. 357, a 
case directly in point with this one, decided by 
judges who had lived through the critical era 
following the War Between the States. The Su- 
preme Court had been careful not to do that, 
saying in Brown v. Board of Education, 347 
U.S. 494-495: 


“Whatever may have been the extent of 
psychological knowledge at the time of 


18. The fact is that there is no proof that the prosecu- 
tions brought by the officers were under the ordi- 
nance. The court records touching the prosecutions 
of appellants were not introduced. Under the testi- 
mony of the police officers the charges against 
appellants were confined to “disorderly conduct,” 
covered by another ordinance, and the court below 


so found. 
14. A recent decision of this Court, Baldwin & Baldwin 
v. J. W. Morgan et al, Feb. 17, 1961, .... F.2d 


. ., quotes from the opinion of the district court 
then under consideration this statement: “While no 
law, or custom or usage which is the equivalent of 
law, may compel the segregation of races in the 
area of public transportation, it is equally clear that 
people of good will of both races are free to 
observe traditions which for generations have been 
an intimate part of their way of life.” And the 
same case refers to the decision of this Court in 
City of Montgomery, Alabama v. Gilmore, 1960, 
277 F.2d 364-368-370, where, in order that the 
people of that city might follow the “obvious but 
important truism that there is certainly no law to 
prevent cooperation between peoples of all races,” 
the decree of the lower court was modified so as 
to dissolve the injunction it had granted. 

And see also: Cohen v. Public Housing Adminis- 
tration, 5 Cir., 1958, 257 F.2d 78, 78; Avery v. 
Wichita Falls Independent School District, 5 Cir., 
1957, 241 F.2d 230, 234: Kelley v. Board of Edu- 
cation of Nashville, etc., 6 Cir. 1959, 270 F.2d 
209, 226; Dove v. Parham, D.C. Ark., 1959, 181 
F. Supp. 504, 513; Browder v. Gayle, D.C. Alla., 
1956, 142 F. Supp. 707, 715; Briggs v. Elliot, D.C. 
S.C., 1955, 182 F. Supp. 776, 777. 
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Plessy v. Ferguson, this finding [that segre- 
gation of white and colored children in 
public schools has a detrimental effect upon 
the colored children, engendering in them a 
sense of inferiority] is amply supported by 
modern authority. Any language in Plessy v. 
Ferguson contrary to this finding is rejected. 

“We conclude that in the field of public 
education the doctrine of ‘separate but equal’ 
has no place. Separate educational facilities 
are inherently unequal. . . .” 


The “modern authority” listed by the Supreme 
Court as supporting this holding is confined to 
treatises upon psychology and social science, 
subjects which would hardly be considered in 
connection with a transportation case where 
children are not the parties primarily affected if 
affected at all. 

And now it is this Court which takes this 
step, whose fundamental impact is further to 
debase the States and exalt the Federal Govern- 
ment in a very vital field. 


Ill. 


And whither now? Having bridged all the 
chasms and mounted all the hurdles in our leap 
from the shoulders of Browder—much too slender 
a reed to support so heavy a weight—to the 
conclusion here reached by the majority, what 
vistas do we open for those who need but slight 
justification to extend the doctrines with which 
we are dealing? What about taxicabs, public 
haulers of household goods and property in 


15. The decision in Baldwin v. Morgan supra cites the 


case before us as authority for the Baldwin de- 
cision, but it is certain that Baldwin does not tend 
to support Boman. This language used by the Court 
in Baldwin differentiates it from the facts before 
us here: “Here the statute infuses the Commission 
with power to prescribe that carriers shall main- 
tain separate waiting rooms and this power has 
been actuated by the issuance of regulations that 
leave nothing to the imagination. The last order 
compels the posting of visible signs clearly indi- 
cating which waiting room is for whites and which 
is for colored. The state does not physically post 
the signs, it does so just as effectively through the 
instrument of the Terminal. The very act of posting 
and maintaining separate facilities when done by 
the Terminal as comma by these state orders 
is action by the state.” 

Here, Transit was not acting under any order 
from the city and was not engaged in any coopera- 
tion with the city in the enforcement of any ordi- 
nance under which it might have been proceeding. 
Transit was engaged merely in persuading the 
members of the two races to cooperate with it in 
the observance of traditional patterns, obviously 
for the sole purpose of holding as much of the 
patronage of Sah anon as it could. 
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general, vendors of hot tamales who peddle from 
their carts in the streets? They ply their trades 
only by obtaining a special license, a “franchise,” 
from some agency of the state. And what of those 
who conduct their businesses for profit, only by 
obtaining special permits from a state agency to 
make deliveries over the public thoroughfares? 

The answer is that the step from this decision 
to a declaration that all licensed dealers in 
merchandise or services in dealing with the 
public are engaged in business of such a public 
nature that their actions must be considered as 
actions of the states, is clearly comparable with 
the one the majority takes in the present decision. 
That the goal of those pressing for these drastic 
changes reaches far beyond what is here done is 
exemplified by a statement made by a Negro 
leader in a televised debate a few weeks ago.’® 


16. The public press carried excerpts from a debate 
conducted by the National Broadcasting Company 
over its television network on Saturday, November 
26, 1960, between Reverend Martin Luther King, 
a Negro leader and President of the Southern 
Christian Leadership Conference, and Mr. James 
Kilpatrick, Editor of the Richmond News Leader 
and member of the Virginia Commission on con- 
stitutional government, with Mr. John K. M. Mc- 
Caffery as Moderator. The stenographic transcript 
of this debate covers nineteen pages. A few excerpts 
from that transcript are reproduced here as repre- 
sentative of the attitude of those leading the so- 
called Sit-In Strikes as they relate chiefly to depart- 
ment stores operating lunch counters  servin 
exclusively white patrons. Reverend King is acted 
as saying in part: 

“I would say that the sit-in demonstrations are 
justifiable because their ends are humanitarian, 
constructive and moral . . . I would be the first one 
to contend that there are certain sacred and basic 
rights that should be protected concerning private 
property, but I do not think this is the issue at this 
point. We are not dealing with property that is 
exclusively private. We are dealing with property 
that is privately owned but supported by, sustained 
by the public and which depends on the public 
for its very existence, and I think we have a great 
difference here. . . . 

“|. . I think in disobeying these laws, the stu- 
dents are really seeking to affirm the just law of 
the land and the Constitution of our United States. 
I would say this, that all people should obey just 
laws, but I would also say, swith St. Augustine, that 
an unjust law is no@ law at all...” 

When asked by Mr. Kilpatrick whether, if the 
Supreme Court should affirm the case of Williams 
v. Howard Johnson Restaurant, Reverend King and 
those led by him would abandon further efforts 
to sit-in, the latter responded in part: 

“If the United States Supreme Court of the 
government of our nation issued a law, set forth 
a_law or a decision stating that the public worship 
of God is unconstitutional, there would be a denial 
of the right of freedom of religion and to worship 
God publicly . . .” 

Mr. Kilpatrick asked then to go back to the 
question whether Reverend King would be in- 
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IV. 


The proper solution of the problem with which 
we are dealing can be reached only if we keep 
in mind that it is exclusively a social problem, 
with political overtones. The question is not 
whether appellants are entitled to seats which 
are equally as safe, comfortable, desirable and 
adequate as those which white people are re- 
quested by appellee to take (about which there 
is no dispute in the evidence); it is whether 
appellants are entitled to sit in the same seat or 
mingle in close contact with passengers who may 
not choose to have such association. Freedom of 
association and choice of social companions 
have always been considered among the things 
which cannot be enforced by judicial decree, cf. 
Baldwin et al v. Morgan et al supra. Such choices 
must be made in the hearts of men. A Negro 
leader from Chicago recently expressed the idea 
in these words: 


“ 


. no society nor government lifts a 
people, but they must struggle, sacrifice, 
and climb themselves.” !7 


V 


Since we are bound by no decisive legal pre- 
cedent in deciding this case we should, in my 
opinion, consider all of the material facts and 


clined to “call off all your troops and disband your 
school down there,” if the Supreme Court should 
say that the sit-ins were illegal. Reverend Kin 
responded: “I go back to the argument, Mr. Kil- 
patrick, that an unjust law is no law at all.” 

17. Under the heading “Negro Baptist Leader Urges 
Racial Elevation,” The Jackson Clarion-Ledger, Oct. 
24, 1960, at page 7, reported a speech by the 
President of the National Baptist Convention thus: 

“Dr. J. H. Jackson, president of National Baptist 
Convention, told a Tackese State College Founders’ 
Day audience Sunday there is too much talk 
‘racial integration’ and not enough of ‘racial eleva- 
tion.’ 

“A record crowd at the 83rd Founders’ Day 
program at College Park Auditorium heard the 
Chicago pastor and president of the Convention of 
four million Negroes speak on “The Task of Racial 
Elevation.’ 

“He said that no society nor government lifts a 
people, but they must struggle, sacrifice, and climb 
themselves. “The center of the responsibility is with 
us, he said. 

“Negroes must ‘be bold and frankly face their 
own shortcomings,’ they must “develop the techni- 
que of appreciating themselves and their talents, 
and be proud of their race,’ and they must realize 
the cause is greater than individuals in it.... 

“It is difficult for a race to face those things we 
still must conquer,’ he said. He added divisions 
among Negroes themselves still exist because they 
were brought from many tribes and cultures before 
they had a chance to unite as a race.” 
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circumstances surrounding the socio-political 
problems with which we are dealing. Such an 
understanding and evaluation of what has hap- 
pened in the past is necessary if we are to assess 
the components of this problem before us for 
solution in the present. There are those who do 
not subscribe to this view. Finding the present 
so unique in its problems, its thinking, and its 
attitudes, they are unwilling to devote prime at- 
tention to the accumulated wisdom of the ages. 
They think that to ponder upon the past is to 
give ear to the decadent and moribund. 

It is my thought, and I believe the thought of 
the rank and file of the American people, that 
only by building upon the solid foundations of 
the past can true progress be made. If we 
abandon the past to achieve originality or 
modernity in a trifling sense, we forsake our 
heritage. We lose the advantage of all that has 
been learned at great cost over the ages, and 
start the struggle again from the bottom. I do 
not believe that recurrent haphazard or fortui- 
tous change can be called progress; but that 
those who would completely discard the past 
and be completely contemporary do not believe 
in the possibility of real progress at all. Real 
progress can be achieved only by those who 
study the past and garner and enjoy and pre- 
serve what it has discovered and proceed to 
build upon it. There is no alternative but to 
start over again from the ape in every generation. 
Santayana has said words to the effect that those 
who do not study and are not willing to be 
guided by the past are destined to repeat the 
errors of the past; and Viscount Bryce said that 
everything that has power to win obedience and 
reverence must have its roots deep in the past. 

1. The problem before us had its beginning 
when, as a war measure in the War Between 
the States, President Lincoln issued a proclama- 
tion freeing the Negro from slavery in which he 
had been bound. The bewildered Negro, save 
for the few years he has spent with the Southern 
white man, had no education or training except 
such as had come to him as a tribesman in the 
jungles of Africa. Under the leadership of white 
men of good intentions from the North, ignorant 
of conditions prevailing in the South, there be- 
gan upon the death of President Lincoln a 
period which all Americans recall with sadness 
and shame, which Claude G. Bowers has so 
vividly described in his book “The Tragic Era.” 

Many of those at the forefront of that crusade 

were idealists, and even clergymen who did not 


[VoL. 6 


have a clear idea of the difference between “the 
things which be Caesar's,” and “the things which 
be God's.” (The same want of understanding 
has persisted in those groups until today.) Selfish 
politicians and conscienceless adventurers ex- 
ploited the Negro and drove him to misdeeds of 
which under other circumstances he would not 
have been guilty. Finally, a saner viewpoint 
came upon the leaders in the North and, under 
the spur of sensible decisions by the courts, the 
Negro and the white man of the South were 
left, for a time and for the most part, to work 
out their destiny along lines of their own choos- 
ing. The courts particularly '* assumed and per- 
formed their traditional role as the balance 
wheel, and tempered, or arrested altogether, the 
extreme actions under which the “carpetbaggers” 
were engaged in an effort, in defiance of the 
Constitution, to set the Negro up as ruler over 
the Southern white man.’® 


The areas where the white man and the Negro 
were left in near equal numbers have, from that 
day to this, labored under a problem of such 
magnitude and complexity that nobody who has 
not lived in intimate daily contact with it has 


18. See, e.g., Slaughter-House Cases, 1874, 16 Wall 
(83 U.S.) 36; United States v. Reese, 1875, 92 U.S. 
214; United States v. Cruikshank, 1875, 92 U.S. 
542; Ex parte Virginia, 1880, 100 U.S. 339; United 
States v. Harris, 1882, 106 U.S. 629; Civil Rights 
Cases, 1883, 109 U.S. 3. 

19. This action is brought under 42 U.S.C.A. §§ 1981 
and 1983, two of the group of Civil Rights Acts 
concerning which the Supreme Court Rr y in Col- 
lins v. Hardyman, 1950, 341 U.S. 651, 656 (Cf. 
dissenting gpiaion in Sharp v. Lucky, 1958, 252 
F.2d 913, 

“The hey was among the last of the reconstruc- 
tion legislation to be based on the ‘conquered 
providence’ theory which prevailed in Congress for a 
period following the Civil War.” 

As demonstrated in the mentioned dissenting 
opinion, 252 F.2d pp. 916 et seq., statutes of this 
nature can be squared with the Constitution only 
when given a close and narrow construction. The 
quotations set forth at the pages mentioned apply 
with equal force here, including the words of Mr. 
pater Jackson appearing in the Godkin Lecture 

was preparing for delivery to the Harvard Grad- 
uate School of Public Adnfinistration at the time of 
his death (252 F.2d 910-911). 

From Collins v. Hardyman, 341 U.S. 651 at 857, 
was reproduced in said dissent this language: “The 
Act . . . was passed by a partisan vote in a highly 
inflamed atmosphere. It was preceded by spirited 
debate which pointed out its grave character and 
susceptibility to abuse, and its defects were soon 
realized when its execution brought about a severe 
reaction.’ 

The same words of caution apply, in my opinion, 
to the matter with which we are here dealing, and 
the same high statesmanship is called for in solving 
the problem before us. 








h 
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ever been able to understand it. Its existence 
and compelling proportions have never been 
doubted by any who have taken the trouble to 
seek the truth or to cast their eyes about the 
world and what is going on in it today. 

As different in ambition, in tastes, in aptitudes, 
in standards of behavior, and in culture as the 
pigments of their skins, they were left to com- 
pete for the products of a soil left barren and 
wasted by the red hoof of war. The advance 
made by the Negro in the face of these untoward 
circumstances transcends any ever achieved by 
any race under comparable circumstances in 
the annals of man. This has been possible be- 
cause of the recognition by both of the essential 
differences between the two races, a patient and 
tolerant attitude towards those differences, and 
a determination to live and work side by side 
in the best manner the circumstances would 
permit. 

No man has had a better understanding of 
the problem or a more honest attitude in speak- 
ing of it than William Alexander Percy. In the 
chapter entitled “Fode” of his book “Lanterns 
on the Levee,” page 286, appears this paragraph, 
which sums up in a whimsical sort of way a good 
deal of the problem which necessarily exists 
where two races of so many profound differences 
are forced by ‘circumstance to occupy the same 
geographical area: 


“The righteous are usually in a dither over 
the deplorable state of race relations in the 
South. I, on the other hand, am usually in a 
condition of amazed exultation over the ex- 
cellent state of race relations in the South. It 
is incredible that two races, centuries apart 
in emotional and mental discipline, alien in 
physical characteristics, doomed by war and 
the Constitution to a single, not a dual, way 
of life, and to an impractical and unpracticed 
theory of equality which deludes and em- 
bitters, heckled and misguided by pious fools 
from the North and impious fools from the 
South—it is incredible, I insist, that two 
such dissimilar races should live side by 
side with so little friction, in such compara- 
tive peace and amity. This result is due 
solely to good manners. The Southern Negro 
has the most beautiful inanners in the world, 
and the Southern white, learning from him, 
I suspect is a close second.” 


2. A brief resumé of some of the decisions of the 
courts in respect to the Fourteenth Amendment 
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and the relationship between the races during 
the last three decades of the nineteenth century 
and the first five of the twentieth is necessary to 
an understanding of the many-sided problem 
presented by the case before us and the atti- 
tudes of the people involved which, in the end, 
will play the major part in its solution. 

3. Thomas Jefferson wrote in the Declaration of 
Independence these words which have always 
been accepted as basic under the American 
System: “That to secure these Rights, Govern- 
ments are instituted among Men, deriving their 
just Powers from the Consent of the Gov- 
erned . . .” During its entire life it has been con- 
ceded that the Real Governor of the American 
People is public opinion. 

For all practical purposes, the “Governed” are 
the people of the Deep South who live in areas 
where the two races approach equality in num- 
bers. Of transcendent importance, therefore, is 
their attitude with respect to the socio-political 
problem which is before us. 


VI. 


The attitude of the “Governed” towards prob- 
lems such as that before us rests at bottom upon 
the firm assurance they received from the courts 
of the land over a period of eight decades before 
Brown sprang Pallas-like full-fledged from the 
Jovian forehead of the Supreme Court. 

As far back as 1878°° Judge William B. 
Woods, appointed two years later as a Justice of 
the Supreme Court of the United States, had 
written for the United States Circuit Court for 
Louisiana: “The state, while conceding equal 
privileges and advantages to both races, has the 
right to manage its schools in the manner which 
in its judgment will best promote the interest of 
all . . . Any classification which preserves sub- 
stantially equal school advantages does not im- 
pair any rights and is not prohibited by the 
Constitution of the United States. Equality of 
rights does not necessarily imply identity of 
rights.” In 1882, the United States Circuit Court 
for the Southern District of Ohio 2! upheld the 

separate but equal doctrine. In 1896 came Plessy 
v. Ferguson, 163 U.S. 537, in which only Mr. 
Justice Harlan dissented. The case involved 


- separate facilities in transportation. It is the case 


whose principles, as applied to education, were 





20. Bertonneau v. Board of Directors of City Schools 
et oH 8 Woods 177 (3 Fed. Cases 294, Case No. 
1361). 

21. United States v. Buntin, 10 Fed. 730. 
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repudiated by the Supreme Court in Brown v. 
Board of Education infra. There it was said 
(page 551): 


“We consider the underlying policy of the 
plaintiff's argument to consist in the assump- 
tion that the enforced separation of the two 
races stamps the colored race with a badge 
of inferiority. If this be so, it is not by rea- 
son of anything found in the act, but solely 
because the colored race chooses to put that 
construction upon it.... The argument 
also assumes that social prejudices may be 
overcome by legislation, and that equal 
rights cannot be secured to the Negro ex- 
cept by an enforced commingling of the 
two races. We cannot accept this proposi- 
tion. If the two races are to meet upon 
terms of social equality, it must be the re- 
sult of natural affinities, a mutual apprecia- 
tion of each other's merits and a voluntary 
consent of individuals. As was said by the 
Court of Appeals of New York in People v. 
Gallagher, 93 N.Y. 438, 448, “this end can 
neither be accomplished nor promoted by 
laws which conflict with the general senti- 
ment of the community upon whom they 
are designed to operate. . . .’ Legislation is 
powerless to eradicate racial instincts or to 
abolish distinctions based upon physical 
differences, and the attempt to do so can 
only result in accentuating the difficulties 
of the present situation. . . .” [Emphasis 


supplied. | 


Three years after Plessy, Mr. Justice Harlan 
indicated ostensibly that he did not think that 
what he had said dissenting therein was ap- 
plicable to a suit involving public schools. He 
affirmed the action of the Supreme Court of 
Georgia in holding that the failure to provide a 
high school for Negroes did not justify the hold- 
ing under the Fourteenth Amendment that 
money raised by general taxation could not be 
used to maintain a high school for white stu- 
dents only.” 

In 1927, the Supreme Court held in Gong 
Lum et al v. Rice, et al, 275 U.S. 78, that a child 
of Chinese blood born in and a citizen of the 
United States is not denied the equal protection 
of the laws under the Fourteenth Amendment 
by being forced to go to a colored school rather 


22. Cumming v. Richmond County Board of Educa- 
tion. 1899, 175 U.S. 528. Extensive quotation from 
the case appears infra. 
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than a white school. A state circuit court of 
Mississippi had granted mandamus against the 
Mississippi school authorities “commanding them 
and each of them to desist from discriminating 
against her on account of her race or ancestry 
and to give her the same rights and privileges 
that other educable children between the ages 
of five and twenty-one are granted in the Rose- 
dale Consolidated High School.” The Supreme 
Court of Mississippi reversed the case * on the 
ground that a school for colored children was 
maintained in the county of the young lady’s 
residence and that, being a Mongolian, she was 
classified as colored. The basis of this decision 
was that, although the young lady had, solely 
because of her race, been denied the right to 
attend a school for white children, this action did 
not violate her rights under the Fourteenth 
Amendment. 


This quotation from that opinion (275 U.S. pp. 
85-87) demonstrates that its holding is suscepti- 
ble of no other construction: 


“The right and power of the state to 
regulate the method of providing for the 
education of its youth at public expense is 
clear. In Cumming v. Richmond County 
Board of Education, 175 U.S. 528, 545, 
persons of color sued the Board of Educa- 
tion to enjoin it from maintaining a high 
school for white children without providing 
a similar school for colored children which 
had existed and had been discontinued. 
Mr. Justice Taft, in delivering the opinion 
of the Court, said: 

““Under the circumstances disclosed, we 
can not say that this action of the state 
court was, within the meaning of the Four- 
teenth Amendment, a denial by the State 
to the plaintiffs and to those associated with 
them of the equal protection of the laws or 
of any privileges belonging to them as 
citizens of the United States. We may add 
that while all admit that the benefits and 
burdens of public taxation must be shared 
by citizens without discrimination against 
any class on account of their race, the educa- 
tion of the people in schools maintained by 
state taxation is a matter belonging to the 
respective States, and any interference on 
the part of Federal authority with the man- 
agement of such schools can not be justified 
except in the case of a clear and unmistak- 


23. Rice v. Gong Lum, 139 Miss. 760. 
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able disregard of rights secured by the 
supreme law of the land.’ 

“The question here is whether a Chinese 
citizen of the United States is denied equal 
protection of the laws when he is classed 
among the colored races and furnished fa- 
cilities for education equal to that offered 
to all, whether white, brown, yellow or 
black. Were this a new question, it would 
call for very full argument and considera- 
tion, but we think that it is the same ques- 
tion which has been many times decided 
to be within the constitutional power of the 
state legislature to settle without interven- 
tion of the federal courts under the Federal 
Constitution. Roberts v. City of Boston, 5 
Cush. (Mass.) 198, 206, 208, 209; State 
ex rel Garnes v. McCann, 21 Oh. St. 198, 
210; People ex rel King v. Gallagher, 93 
N.Y. 438; People ex rel Cisco v. School 
Board, 161 N.Y. 598; Ward v. Flood, 48 
Cal. 36; Wysinger v. Crookshank, 82 Cal. 
588, 590; Reynolds v. Board of Education, 
66 Kans. 674; McMillan v. School Commit- 
tee, 107 N.C. 609; Cory v. Carter, 48 Ind. 
327; Lehew v. Brummell, 103 Mo. 546; 
Dameron v. Bayless, 14 Ariz. 180, State ex 
rel Stout-Meyer v. Duffy, 7 Nev. 342, 348, 
355; Bertonneau v. Board, 3 Woods 177, 
s.c. 3 Fed Cases, 294, Case No. 1,361; 
United States v. Buntin, 10 Fed. 730, 735; 
Wong Him v. Callahan, 119 Fed. 381.4 

“In Plessy v. Ferguson, 163 U.S. 537, 544, 
545, in upholding the validity under the 
Fourteenth Amendment of a statute of 
Louisiana requiring the separation of the 
white and colored races in railway coaches, 
a more difficult question than this, this 
Court, speaking of permitted race separa- 
tion, said: 

““The most common instance of this is 
connected with.the establishment of sepa- 
rate schools for white and colored children, 
which has been held to be a valid exercise 
of the legislative power even by courts of 
States where the political rights of the 
colored race have been longest and most 
earnestly enforced.’ 

“The case of Roberts v. City of Boston, 
supra, in which Chief Justice Shaw of the 
Supreme Judicial Court of Massachusetts 
announced the opinion of that court unhold- 


24. Cf. also Berea College v. Kentucky, 211 U.S. 45, 


and Dellison v. Lee, 83 Ky. 49. 
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ing the separation of colored and white 

schools under a state constitutional injunc- 

tion of equal protection, the same as the 

Fourteenth Amendment, was then referred 

to, and this Court continued: 

“Similar laws have been enacted by Con- 
gress under its general power of legislation 
over the District of Columbia, Rev. Stat. 
D. C. § § 281, 282, 283, 310, 319, as well as 
by legislatures of many of the States, and 
have been generally, if not uniformly, sus- 
tained by the Courts,’ citing many of the 
cases above named. 

“Most of the cases cited arose, it is true, 
over the establishment of separate schools 
as between white pupils and black pupils, 
but we can not think that the question is 
any different or that any different result 
can be reached, assuming the cases above 
cited to be rightly decided, where the issue 
is as between white pupils and the pupils 
of the yellow races. The decision is within 
the discretion of the state in regulating its 
public schools and does not conflict with the 
Fourteenth Amendment. The judgment of 
the Supreme Court of Mississippi is 

Affirmed.” 

(Emphasis supplied. ) 

It appears to me, and I think to the vast 
majority of the lawyers of this country, that 
the decision of the Supreme Court in Brown v. 
Board of Education, 1954, 347 U.S. 483, is a 
direct rejection and overruling of Gong Lum v. 
Rice and the cases upon which that decision was 
based.?5 

It was not necessary, therefore, to “turn the 
clock back to 1868 when the amendment was 
adopted, or even to 1896 when Plessy v. Fergu- 
son was written,” but only to 1927 when the 
Supreme Court laid down the principles of 
Gong Lum as “the law of the land.” It is no- 
where intimated that “psychological knowledge” 
was not as extensive and accurate in 1927 as it 
was in 1954. The “governed” are of the belief, 
therefore, that the Supreme Court, based upon 
assumed psychological knowledge alone, 
changed the “law of the land” and repudiated 
principles which had formed the basis of action 
upon which the citizenship of a considerable 


‘portion of this nation had built up a happy 


and productive civilization under handicaps as 
great as ever faced any people; and that the 


25. See the long list of articles by distinguished lawyers 
and judges discussed infra. 
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Supreme Court was without just power, under 
the American System, so to do.** 


Vil. 


A brief look at the years intervening between 
Gong Lum and Brown will disclose an interest- 
ing background for the violent change of front. 
The former was rendered during the period of 
transition following World War I. President 
Woodrow Wilson had been accustomd to say to 
intimates, as well as in public, that the greatest 
worry brought to him by the presidency was 
whether he would have the character and 
determination to give back to the States and to 
the people, voluntarily and ungrudgingly, the 
powers belonging to them which had been 
yielded to serve the grim necessities of war. 
Since the beginning of time, peoples have had 
a tendency to go voluntarily into dictatorships 
to fight a war. Fate decreed that Mr. Wilson 
should not have the opportunity to see that these 
powers were returned to the States and to the 
people. 

Everyone knows that quite the contrary took 
place. The bureaus and administrative agencies, 
fashioned to carry out these powers set a prac- 
tice which has furnished a pattern which sub- 
sequent bureaus have avariciously followed. The 
first thing each did was to establish a depart- 
ment of publicity and propaganda which, with- 
out any attempt at modesty, would set about 
to charm the people into believing that the 
retention of these centralized powers by the 
federal government and their rapid expansion 
were indispensable to the welfare of the country 
and the states. The printed page and the air 
waves have been kept filled with these slanted 
claims from that day to this. 

Soon after Gong Lum began the Great Depres- 
sion; followed World War II and the Korean 
“Police Action.” Then ensued the Cold War in 
whose grip the nation still remains. All of these 
eras of crisis have tended inevitably towards 
centralization of power in the Federal Govern- 
ment and a consequent robbing of the States of 
the rights retained by them in the Constitution. 

This period of centralization and the climate 





26. Gong Lum was written by Chief Justice Taft, one 
of the great statesmen and judges of our history. 
With him were Associate Justices Oliver Wendell 
Holmes, Louis D. Brandeis and Harlan Fiske Stone, 
who rank among the greatest liberals ever to occupy 

sitions on our highest court. Justice Holmes had 
Rien a Union soldier in the War Between the 
States. The decision was unanimous. 


[Vox. 6 


which attended it spawned a group of minorities 
whose adherents and whose influence from the 
start has grown by leaps and bounds. The slogan 
of “Tax, Spend, Elect” brought smiles as well 
as power to the politicians. Equally powerful 
was the voice of the minorities, which under the 
benign aegis of those in political control rapidly 
grew sleek and fat and powerful so they have 
unblushingly boasted that no national election 
can be carried without their support. That the 
boast is not an idle one is readily revealed in 
contemplation of their closely knit organization 
and their possession of such funds that they can 
spend more money in a national election than all 
the political parties combined. Statisticians can 
demonstrate that most of the national elections 
since 1936 have been carried by top-heavy 
majorities in less than a dozen big cities where 
these minorities have flourished and applied their 
greatest pressures. 

One of the accepted phenomena of the period 
has been the solid bloc voting by Negroes in 
these cities. Raymond Moley’s commentary 27 
refers to the power of this vote and some of the 
dangerous features inherent in it.28 








27. une Events, Dec. 1, 1960, Vol. XVII, No. 48- 
ec. V. 

28. “ ... It might be a good year for enlightened 
Americans to cal] attention to the sordid practices 
of politicians of both parties who regard the Negro 
as a political pawn. No one should demand this 
with more fervor than Negro leaders who are not 
presently in politics. 

“It is already time that Negroes who have made 
such great progress in education and economic 
status should demand that they be treated in the 
appeals of politicians as citizens of the United 
States who have concerns other than those which 
affect them solely as members of a race. We are 
all equally concerned over foreign affairs, the 
stability of our income, and with cultural progress 
of all kinds. 

“In every great city it has been revolting to see 
political -leaders of both parties bid for a solid 
Negro vote. In New York four governors in the past 
20 years—Lehman, Dewey, Harriman and Rocke- 
feller—have treated the Harlem votes as special 
cases... . 

“In the campaign now completed, the appeal to 
the Negro as a member of a race and not as an 
American citizen was especially pronounced. His 
vote was regarded as ‘pivotal.’ In the magazine Jet 
there was a calculation of how the election could 
be decided by special appeals to the very consider- 
able Negro minorities. The numbers cited by Jet 
were: New York 775,000; Illinois 510,000; Pennsyl- 
vania, 460,000; California, 450,000; Ohio 400,000; 
Michigan, 350,000. It is unfortunate for the Negro 
himself that these large blocs of votes should be 
regarded as the balance of power. For nothing so 
intensifies prejudice as the assumption that mem- 
bers of any minority vote as a bloc. 

“I once heard the distinguished Rabbi Wise say 
in his pulpit that the moment there was a ‘Jewish 
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This powerful minority has demonstrated its 
effectiveness in obtaining favorable treatment by 
all departments and segments of government. It 
has, moreover, so propagandized and pressured 
the Negroes of the South that their true leaders 
have found it extremely difficult to make them- 
selves heard above the strident voices which 
flood it from other sections of the nation. 

There is a tendency, joined in by a few 
politicians in the South, to criticize what is 
classified as a practice of the South to set itself 
apart from the nation because of its own peculiar 
problem. The fact is that the South is given no 
alternative. Hardly a political campaign begins 
in certain sections of the nation on any other 
note than one designed to capture the Negro 
vote by making the South the whipping-boy of 
their campaigns for election. In no other segment 
of American life is there so constant a campaign 
to gain votes in their own sections by essaying 
to act as savior for the Negroes in the South 
in whom they could have nothing more than a 
nominal interest. 


VIII. 


In spite of the propaganda and the resultant 
indoctrination of people generally with the ideas 
emanating from Washington and from the minor- 
ity groups, the Supreme Court for a while pro- 
ceded to observe precedent and to strike down 
some of the legislation which it felt to be the 
product of an over-zealous president and Con- 
gress.”° 

This trend under which the Supreme Court 
was holding a brake on the actions of the Con- 
gress and the Executive soon came, however, 
to a rather abrupt end. Shortly after President 








vote,’ there would be an anti-Jewish vote. The con- 
cept of classes, whether they be based upon race, 
religion, or economic status, is repugnant to the 
whole spirit of America. To consider them as such 
is to usher in what might be called ‘political tribali- 
zation.” : 

‘Ultimately, such reliance upon class voting will 
destroy the reality of a two-party system. For each 
party will be divided into classes and factions. 

“Never was a national unity, with a broad na- 
tional spread of both parties into small groups, 
needed as much as now. It is time to end the con- 
cept of any group as a political pawn.” 

29. E.g., Panama Refining Co. v. Ryan, 1935, 293 US. 
388, dealing with the petroleum industry under 
the National Industrial Recovery Act; Railroad 
Retirement Board v. Alton Railroad Co., 1935, 295 
U.S. 330, voiding the Railroad Retirement Act; and 
Louisville Joint Stock Land Bank v. Radford, 1935, 
298 U.S. 555; Humphreys, Executor v. United 
States, 1935, 295 U.S. 602; and Schecter Poultry 
Corp. v. United States, 1935, 295 U.S. 495. 
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Roosevelt had been reelected by an almost un- 
animous vote of the Electoral College, he sent 
to Congress February 5, 1937, his Reorganiza- 
tion Plan for the Supreme Court, commonly 
referred to as the “Court Packing Plan.” There 
was promptly introduced in the Senate a bill 
known as S-1392 of the Seventy-fifth Congress, 
which was the source of earnest and extended 
debate from that time until it was recommitted 
to the Senate Judiciary Committee July 22, 
1937. The President had asked the right to 
appoint an additional number of Supreme Court 
Judges with the frank admission that his pur- 
pose was to place upon the Court a sufficient 
number of judges whose minds were slanted to- 
wards the objectives he was seeking so that 
they might out-vote the members of the Court 
who were of another school of thought and who 
were instrumental in declaring unconstitutional 
some of the congressional action he had recom- 
mended. 

The Supreme Court Packing Bill was followed 
shortly by a reversal of attitude on the part of 
the Supreme Court. One of the first principles 
to fall related to freedom of contract, which 
the Court had diligently guarded,*° but which 
was set aside upon the change of the vote of 
one judge by the five to four decision in West 
Coast Hotel Co. v. Parrish, 1937, 300 U.S. 379. 

The Court had *! voided the Bituminous Coal 
Conservation Act of 1935 on the ground that it 
was an attempted regulation of the production 
of coal on the theory that this was a regulation 
of interstate commerce. But that holding was 
soon cast into the limbo.°? 

The drastic change in the approach to consti- 
tutional questions is intelligently discussed in an 
article by Thomas Raeburn White of the Penn- 
sylvania Bar.** The cases by which the change 
was effected are collected in that publication, 
and no good purpose will be served by listing 
them here. These words quoted from the article 
merit serious consideration: “Undoubtedly the 
cries of the distressed, the rumblings of discon- 
tent, the demands of the agitator and the 
politician penetrate, like the sound of many 
waters, even into the quiet of the judicial cham- 





30. Atkins v. Childrens Hospital, 1923, 261 U.S. 525. 

31. Carter v. Carter Coal Co., 1936, 298 U.S. 238. 

°82. Sunshine etc. Coal Co. v. Atkins, 1940, 310 U.S. 
381 


33. “Construing the Constitution: The New ‘Socio- 
logical’ Approach,” American Bar Association Jour- 
nal, December, 1957, Vol. 48, No. 12, pp. 1085 et 
seq. 
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ber, and it cannot be doubted affect the minds 
of the judges. ... 

“President Roosevelt even went so far as to 
claim that what he called ‘The Supreme Court 
Fight’ caused the Court to change its decisions. 


“In COLLIERS for September, 1941, appears 
an article entitled ‘The Fight Goes On’ in which 
he wrote concerning the changed attitude of 
the Court: “The court yielded. The court 
changed. The court began to interpret the Con- 
stitution instead of torturing it. It was still the 
same court with the same justices. No new ap- 
pointments had been made. And yet beginning 
shortly after the message of February 5, 1937 
(proposing the court packing plan). What a 
change... it would be a little naive to refuse to 
recognize some connection between these deci- 
sions (overturning earlier decisions) and the 
Supreme Court fight. 

“The serious question which confronts us now 
is whether constitutional government has broken 
down. Whether the American theory that tried 
and true principles of government may be en- 
shrined in a written constitution and entrusted to 
the courts for their protection, has proved to be 
illusory. ... 

“If it be admitted that the Court may change 
the Constitution by construction whenever it 
sees a need therefor, constitutional government 
as we have known it and as it was visualized by 
its founders has indeed ceased to exist.*® 

“The reputation of the Supreme Court has 
suffered certainly in the opinion of the legal 
profession and probably more generally by rea- 
son of its instability as shown by the frequent 
overruling of its own recent decisions, caused 
largely by changes of opinion of individual 
judges, its disregard of precedents which were 
believed to have settled the law, and most of all 
by a method of construing the Constitution to 
attain a desired object, although in effect the 
Constitution is amended and the balance of 
power between the Federal Government and the 
states seriously disturbed.”** [Emphasis added. ] 

The ideas thus expressed are carried forward 
in a dissertation by H. Gifford Irion.** The au- 


Ib. p. 1152, including Note 54. 

Ib. p. 1154. 

Ib. p. 1155. 

LL.B George Washington University, Member of 
the District of Columbia and Commonwealth of 
Virginia Bars, The Georgetown Law Journal, Vol. 
46, No. 3, Spring 1958, p. 448 et seq. entitled “The 
Constitutional Clock: A Horological Inquiry.” 


[Vou. 6 


thor deals with the decision of the Supreme 
Court in Brown v. Board of Education*®* and, 
near the beginning, states in a note:*® 

“There has been a somewhat curious position 
taken by editors and others who oppose segre- 
gation. In effect, they have said ‘the court has 
spoken and therefore all debate is at an end.’ 
One needs only to observe that if this dogmatic 
acceptance of a Supreme Court decision had 
always been part of our legal history, we should 
still be living with unregulated child labor and 
many other things now considered archaic. Had 
the Republican Party been pledged to such an 
attitude, the Dred Scott decision would have 
remained ‘the law of the land’ and the abolition 
of slavery would have had to await the slow en- 
lightenment of individual states. Actually, a 
Court pronouncement may be only the beginning 
of an argument.” Proceeding, the author says: 

“The significance of the decision... extends 
far beyond its actual effect upon the matter of 
segregation to its potential influence upon future 
interpretations of the Constitution. This element 
—so grossly underplayed—arises from the fact 
that the Court, in reaching this decision, em- 
ployed a new method of judicial determination, 
a method which must be studied and debated 
with intense seriousness. 

““{W]e cannot turn the clock back,’ said the 
Chief Justice. It was a ringing phrase; one which 
caught up the imaginative fire of all those who 
profess that tradition is a bondage from which 
mankind must escape. . . .*° 

“Clearly, the critical point in this reasoning 
was reached when the Court found that segrega- 
tion had an adverse effect upon Negro children. 
Without this, the conclusion could not possibly 
have proceeded with any pretense at logic. Con- 
sequently, it is of the utmost importance to 
ascertain the technique by which so farreaching 
a constitutional change was made. The intangible 
factors relied upon by the Court were the pre- 
sumed feeling of inferiority by those who were 
educated separately and the detrimental effect 
segregation had upon their educational and 
mental development. The evidence of these in- 
tangibles consisted of one quotation from the 
Kansas court which had ruled against the Negro 
plaintiffs below, and a footnote listing a number 
of works on psychology and sociology. With one 
fell swoop the Court then jettisoned the sepa- 


88. 347 U.S. at 494. 
39. The Georgetown Law Journal, supra, at page 443. 
40. Ib. 448. 
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rate but equal doctrine. It declared that sepa- 
rate facilities are inherently unequal... [ Reject- 
ing the decision in Plessy v. Ferguson, supra, 
insofar as it applied to education. | 

“It is impossible to read this portion of the 
opinion without concluding that a constitutional 
doctrine which had endured for fifty years was 
cast into limbo on the authority of sociological 
writings which were accepted as beyond dispute. 
Regardless of the validity of these writings the 
genuinely serious issue is whether it is proper 
to rely upon such sources in resolving constitu- 
tional questions. .. . 

“ .. The winding road between Adkins v. Chil- 
dren’s Hospital and West Coast Hotel Co. v. 
Parrish [supra] ... reveals the temptation offered 
under the fourteenth amendment for the shaping 
of decisions by personal philosophy. . . . through- 
out the history of these decisions certain land- 
marks were established and, equally important, 
certain judicial methods of interpretation were 
followed, however erroneously in individual 
cases.... This has been done, however, with the 
utmost caution and after a careful examination 
of all the arguments. Needless to say, such re- 
versals have been expressed with the most faith- 
ful regard for the established canons of constitu- 
tional interpretation (Citing Pollock v. Farmers’ 
Loan and Trust Co., 1895, 157 U.S. 429, and 
West Coast Hotel Co. v. Parrish, 300 US. 
379, )41 

“We have seen in the Brown case that the 
Court rejected in a rather summary fashion the 
purpose and intent of the framers of the four- 
teenth amendment by saying that the historical 
data were inconclusive. Mr. Alexander M. Bickel 
(79 Harv. L. Rev. 1, 1955), who is now an as- 
sistant professor at Yale, has performed a splen- 
did piece of scholarship in reviewing the debates 
on the fourteenth amendment in his article on 
the segregation decision. It was his considered 
judgment that the original understanding of the 
framers was ‘anything but conclusive’ and that 
integrated schooling was not one of the matters 
they had in mind among the civil rights they 
were insuring. . .*” 

“The men who fashioned the fourteenth 
amendment represented varying shades of opin- 
ion including the extreme egalitarianism of the 
Radicals. The Radicals capitulated, however, in 
their demands in order to get support from the 
Moderates. In no other way could the amend- 





41. Ib. 446. 
42. Ib. 447. 
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ment have been put through. It seems ironic that 
we should deliberately interpret the instrument 
in a manner which the majority of our ancestors 
did not wish and which, had they foreseen the 
future, would probably have caused them to act 
otherwise. 


“There is, however, a greater cause for con- 
cern about the rationale of the Court in the 
Segregation Cases. As noted before, the crux of 
the decision lies in its reliance upon contempo- 
rary sociology. It can scarcely be disputed that 
such studies as sociology and psychology are not 
‘exact sciences’ within any reasonable meaning 
of that term. Schools of opinion blossom and 
fade. Each apostle tends to attract a group of 
followers and these, in turn, tend to follow in- 
dividualistic lines which often result in the 
establishment of new schools.... Few would 
dispute the fact that some areas of the South 
have distinct sociological problems of their own 
with respect to integration. There is no logical 
reason why these should not be pleaded to show 
that the clock has not moved as fast—or in the 
same direction—as in other areas. If it is true, 
as the Court has suggested, that our national 
social development has reached a point where 
new visions are opened under the Constitution, 
it must also be conceded that ‘this, at best, 
represents an average or median. It is just as 
reasonable to say that where such social condi- 
tions are radically different, new constitutional 
insights do not apply. 

“The trouble with this modus operandi is that 
it not only leaves much to conjecture, but also 
that it could be applied to substantiate theories 
contrary to our concept of democracy. The Third 
Reich affords an extreme and tragic example 
of this: All of us remember how Hitler was 
always able to commandeér social scientists to 
support the Nazi theses. Can we be certain that 
something at least approximately similar could 
never happen here? There is at least a sugges- 
tion in history that scientific theories, especially 
in those areas of human relations where no 
yardstick has been devised to aid the struggling 
scientist, are subject to rapid and unpredictable 
fluctuations. Under such conditions the con- 
scientious social scientist may invite our sym- 


. pathy but does he command our blessings as 


an arbiter of constitutional doctrine?** 


“... But this is quite a different thing from 
making the Constitution into a kind of automatic 


43. Ib. pp. 448-449. 
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timepiece which goes off whenever the heralds 
of a new era have spoken. In resolving these 
questions the nature and basic mechanism of the 
constitutional clock should be fully considered. . . 

“ ..But the classical exponents of neither 
school [that is, the strict school and the liberal 
school] would concede that the Constitution was 
to be read in terms outside its ‘explicit’ or ‘im- 
plicit’ provisions. ... The approach in the Segre- 
gation Cases seems novel in that it appears to 
repudiate that rule in order to accept current— 


and possibly _transitory—sociological _find- 
ings... .*# 
“..The turning point of the decision 


| Brown], it would seem, was when the Court 
found that as a result of segregation Negro chil- 
dren suffered from a sense of humiliation. 
Whether this evil would be remedied by thrust- 
ing them into a school with white children is 
open to serious question. There can be very 
little doubt that young people are peculiarly 
gifted at devising means for ostracizing those 
whom they regard as undesirable. No judicial 
process is required nor is it necessary to resort 
to anything so uncouth as violence. Yet the 
undesired individual can still be cast into outer 
darkness with complete effectiveness. If tactics 
such as thesé are used, shall we nevertheless 
assume that the federal government has a role 
to perform in protecting its citizens from humil- 
iation? .. .*° 

“The last, and most important, matter relates 
to the very nature of the judiciary. Chief Justice 
Marshall said [Osborn v. Bank of United States, 
22 U.S. 738, 866 (1824)j: ‘Judicial power, as 
contradistinguished from the power of the laws, 
has no existence. Courts are the mere instrument 
of the law, and can will nothing.’ For generations 
the proposition has ‘been accepted that courts 
decide only the questions before them in a con- 
tested case and, though lasting principles nec- 
essarily emerge from such decisions they do not 
come by virtue of any power within the judicial 
process to formulate policy....No one [speak- 
ing of Mr. Justice Holmes] has ever been more 
loyal to the concept of limitation on judicial 
power than he. It was the very essence of his 
philosophy, repeated time after time, that judges 
should not superimpose their personal economic 
and other opinions on legislation. [Lockner v. 
New York, 198 U.S. 45 (1905) ].*6 





44. Ib. 450-451. 
45. Tb. 455. 
46. Ib. 456-457. 
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A good statement against the right of the 
Supreme Court to substitute its notions at the 
time being of what constitutes natural justice 
for the limitations imposed by the Constitution 
is found in the dissenting opinion of Mr. Justice 
Black (including the appendix) in Adamson v. 
California, 1947, 332 U.S. 46, 90 et seq.: 


“Conceding the possibility that this Court 
is now wise enough to improve on the Bill 
of Rights by substituting natural law con- 
cepts for the Bill of Rights, I think the pos- 
sibility is entirely too speculative to agree to 
take that course... . 

“.-» But this formula also has been used 
in the past, and can be used in the future, 
to license this Court, in considering regula- 
tory legislation, to roam at large in the 
broad expanses of policy and morals and 
to trespass, all too freely, on the legislative 
domain of the States as well as the Federal 
Government. 

“An early and prescient exposé of the in- 
consistency of the natural law formula with 
our constitutional form of government ap- 
pears in the concurring opinion of Mr. 
Justice Iredell in Calder v. Bull, 3 Dall. 
386, 398, 399: ‘If any act of Congress, or of 
the Legislature of a state, violates ...con- 
stitutional provisions, it is unquestionably 
void; though, I admit, that as the authority 
to declare it void is of a delicate and awful 
nature, the Court will never resort to that 
authority, but in a clear and urgent case. 
If, on the other hand, the Legislature of the 
Union, or the Legislature of any member of 
the Union, shall pass a law, within the 
general scope of their constitutional power, 
the Court cannot pronounce it to be void, 
merely because it is, in their judgment, con- 
trary to the principles of natural justice. 
The ideas of natural justice are regulated by 
no fixed standard; the ablest and purest men 
have differed upon the subject; and all that 
the Court could properly say, in such an 
event, would be, that the Legislature (pos- 
sessed of an equal right of opinion) had 
passed an act which, in the opinion of the 
judges, was inconsistent with the abstract 
principles of natural justice.’47 

“,..to invalidate statutes because of ap- 
plication of ‘natural law deemed to be 
above and undefined by the Constitution is 


47. See Note 18, page 91. 
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another [thing]. ‘In the one instance, courts 
proceeding within clearly marked constitu- 
tional boundaries seek to execute policies 
written into the Constitution; in the other, 
they roam at will in the limitless area of 
their own beliefs as to reasonableness and 
actually select policies, a responsibility 
which the Constitution entrusts to the legis- 
lative representatives of the people.’ Federal 
Power Commission v. Pipeline Co., 315 U.S. 
575, 599, 601, n. 4. 

“Mr. Justice Douglas joins in this opin- 
ion. 


This general subject is dealt with in another 
article appearing in the American Bar Associa- 
tion Journal:** 


“The Court [in the Segregation Cases] 
does not say in so many words that it 
adheres to the dogmas of ‘natural law’, but 
these school cases are not the first in which 
natural law considerations have played a 
decisive part. They give comfort to those 
who believe that the eternal verities should 
take precedence over the written law, and 
they are disturbing to those who prefer a 
written constitution. Progressive modifica- 
tion by the judges of the judge-made com- 
mon law is a very different thing from 
abruptly changing a written constitution. If 
the eternal verities as revealed through the 
writings of Gunnar Myrdal are to outweigh 
the words written in the constitution, the 
concept of the constitution as a solemn and 
binding contract is destroyed.... 

“... Since we must rest our decision on 
the Constitution alone, we must set aside 
predilections on social policy and adhere to 
the settled rules which restrict the exercise 
of our power to judicial review—remember- 
ing that the only restraint upon this power 
is our own sense of self-restraint.’* 

“The alarming significance of the school 
cases extends beyond the immediate deci- 
sions. Never before have the personal pre- 
dilections and moral certainties of the 
Justices ridden so rough-shod over the text 
of the written Constitution. The Court has 


48. By Ralph T. Catterall of the State Corporation 
Commission of Virginia, Vol. 42, No. 9, September, 
1956, pp. 829, et seq., 832-833. 

49. The quotation is from the dissent of Chief Justice 
Vinson (who had written the opinion of the Court 
in Shelly v. Kraemer, 334 U.S. 1) in Barrows v. 
Jackson, 1953, 346 U.S. 249, 269. 





COURTS 563 


found that the moral law which impels it to 
advance the interests of colored people out- 
weighs the moral law which teaches that a 
judge who has sworn to uphold a constitu- 
tion ought to uphold it.” 


The author then illustrates his point by sup- 
posing that two baseball teams were tied in the 
last inning of the World Series and the umpire 
is morally convinced that the Yankees ought to 
win. The Yankee runner is tagged with the ball 
forty-five feet from the home plate, and the 
umpire, acting on his understanding of the pre- 
cepts of natural law, rules that the runner is 
safe at home. Those who bet on the Dodgers 
are then confronted with the problem of whether 
the moral law requires them to pay their bets. 
He closes with this question, which he an- 
swers himself: 


“Does the decision of the umpire prevail 
over the rules of the game? One of the rules 
of the game is that both teams shall obey 
the decision of the umpire; and the umpire 
has promised to stick to the rule book.” 


It is not surprising to find the great Learned 
Hand questioning the wisdom of Brown and the 
power of the Court to render it.5° Apparently 
finding himself unable to understand the source 
of power claimed by the Supreme Court in the 
rendition of this decision, he states (page 73): 
“For myself it would be most irksome to be 
ruled by a bevy of Platonic Guardians, even if 
I knew how to choose them, which I assuredly 
do not. If they were in charge, I would miss the 
stimulus of living in a society where I have, at 
least theoretically, some part in the direction of 
public affairs... .”5 


50. Cf. “The Bill of Rights,” Library of Congress Cata- 
log Card No. 58-8248. See particularly Chapter ITI, 
“The Guardians,” and pages 54, 68-73. 

51. And see also “The School Segregation Cases: Op- 
posing The Opinion Of The Supreme Court,” By 
Eugene Cook and William I. Potter, Volume 42 
American Bar Association Journal, page 318; “The 
Segregation Cases: A Deliberate And Dangerous 
Exercise Of Power,” by Sims Crownover, ib. 727; 
“Judicial Self-Restraint: The Obligation Of The 
Judiciary,” by Ralph T. Catterall, ib. 829; “A 
Warning: Was It Justified?” by S. Bruce Jones, 
Vol. 48 ib., page 55; “Enforcement Of Federal 
Court Decrees: A ‘Recurrence To Fundamental 
Principles’”, by Alfred J. Schweppe, Vol. 44 Ib. 
113; “Construing The Constitution: A Trial Law- 
yer’s Plea for Stare Decisis,” by Wendell J. Brown, 
Ib. page 42; “The School Segregation Cases: A 
Legal Error That Should Be Corrected,” by Charles 
J. Bloch, Vol. 45 Ib., page 27; “The Doctrine Of 











IX. 


1. The “governed” are not able to put out of 
their minds that the judicial revolution of which 
the segregation decisions were a part was 
wrought under the conditions following the 
“court packing plan” and that within three years, 
the father of that plan had appointed a majority 
of the Supreme Court; and that eight of the 
nine Justices who rendered the Brown decision 
were appointed by President Roosevelt (five) 
or his vice president and political ally, President 
Truman (three) who had as Senator voted 
against killing the measure. Cong. Record 75th 
Congress, P. 9567. They are conscious of the fact 
also that not since the death of Chief Justice 
White in 1921 has any judge sat as a member 
of that Court who has had a sympathic under- 
standing of the South’s problem. 


2. It is the universal conviction of the people 
of the conquered provinces also that the judges 
who function in this circuit should render justice 
in individual cases against a background of, and 
as interpreters of, the ethos of the people whose 
servants they are. This is the genius of the 
judicial system established by Congress and as 
traditionally administered by those who select 
the judges—a process, incidentally, which all 
know follows normal political lines. The statutes 
creating the United States Courts of Appeal re- 
quire that only citizens who are residents of the 


Stare Decisis: Misapplied To Constitutional Law,” 
by Hamilton Long, Vol. 45 Ib., page 921; “Georgia 
Constitution And Mixed Public Schools,” by E. 
Cook, Ga. Bar J., 17:174-183; “Legal Standings 
Of The South’s School Resistance Proposals,” by 
F. B. Nicholson, S. C. L. Q., 7:1; “Segregation In 
Public Schools of Georgia,” by R. H. Hall, Ga. Bar 
J., 16:417; “School Systems, Segregation And The 
Supreme Court,” by H. E Talmadge, Mercer L. 
Rev., 6: 189; “Implications Of The Segregation De- 
cision,” by Jared Y. Sanders, Jr., La. Bar J., 4:93; 
“Schools, The Supreme Court And The _ States’ 
Power To Direct The Removal of Gunpowder,” by 
J. F. Johnston, Ala. Law 7:3; “Segregation In 
Public Education—A Study In Constitutional Law,” 
by C. O. Amonette, Ala. Law., 17:305; “White 
South Is A Minority Group: Supreme Court Can- 
not Bestow White Man’s Inheritance On Another 
Race,” by C. K. Brown, Ala. Law., 17:438; “Why 
Southerners Sees As They Do,” by M. Rushton, 
Ala. Law., 17:339; “Separate But Equal—Dead Or 
Alive?” of Bar J. 19:541; “Desegregation Cases; 
Criticism Of The Social Scientist’s Role,” by K. B. 
Clark, Vill. L. Rev., 5:224; “Civil Rights—Or Civil 
Wrongs?” by C. J. Bloch, Ge. Bar J., 22:127; “The 
Law Of The Land,” by C. J. Bloch (address be- 
fore the Jacksonville gt _ Association ) ; “School 
Segregation Cases,” by E Leverett, Ga. Bar J., 
23:9. And cf. the re wl aly of the Conference of 
Chief Justices meeting in Pasadena, Cal., Aug. 28, 
1958. 
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respective circuits at the time shall be eligible 
for appointment, and that they shall continue to 
reside in the circuit during their term of office 
(28 U.S.C.A. §44(c)). For decades, in this cir- 
cuit, judges have been selected so that each 
state in the circuit shall be fairly represented 
on the court. 

It is the firm conviction of the “governed” also 
that decisions such as this one, in cases brought 
by or on behalf of Negroes and involving the 
equal protection clause of the Fourteenth 
Amendment, have not been in harmony with the 
spirit, thought and desires of the people, the 
vast majority of whom, in both races, know 
that their common problems can best be worked 
out if they are left alone to continue the un- 
broken improvement in relationships which has 
taken place in the last eight decades. They are 
keenly conscious of the fact that since the end 
of the tragic era following the War Between the 
States and in spite of the handicaps born of it, 
there has been a continuing growth in mutual 
understanding, respect and brotherhood between 
the members of the two races; and that the 
progress made by the Negroes in advancement 
educationally, socially, economically and in all 
other phases of their lives has exceeded that 
achieved anywhere else in any country at any 
time. That a breach in these relationships, 
achieved in the close and compassionate con- 
tacts which have taken place under such trying 
conditions should be permitted to occur is un- 
thinkable to practically all of the people of 
good will of both races. 

The rank and file of Negroes, realizing the 
hardship under which they labor by reason of 
the head-start of several centuries enjoyed by 
white people, and proud of their race and its 
accomplishments, resent the efforts of the agita- 
tors who do not understand, to confer a status 
upon them which is achieved and can be main- 
tained only under force of the heavy hand of 
the law. They feel, in common with their white 
neighbors, that the judges should perform their 
duties with a sympathetic understanding of the 
true facts; and further that such an understand- 
ing has been tragically lacking in many of the 
decisions of many of the Judges in the Fifth Cir- 
cuit whose actions have gone so far to the other 
extreme that Time Magazine gave six of the 
Judges an enthusiastic write-up with photo- 
graphs in its issue of December 5, 1960, page 14. 
The article, encircled in red for emphasis, was 
headed “TRAIL-BLAZERS ON THE BENCH- 
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South’s U. S. Judges Lead a Civil Rights Of- 
fensive.” It stated that the Judges extolled con- 
stituted “an honor roll without precedent in 
United States legal annals” and that they had 
“collectively ... launched one of the great order- 
ly offensives of legal history.” Within a few days 
of this publication by the self-chosen cheerleader 
for the offensive group, court actions were taken 
in Louisiana and in Georgia which, the “gov- 
erned” think, were as drastic and intemperate 
as any for which the Supreme Court has been 
so much criticised.®* 


X. 


The alacrity with which the United States 
Courts in both states struck down state statutes 
(in Georgia, by the action of one judge alone, 
cf. 28 U.S.C. §§ 2281-2284) rejected the regula- 
tions and actions of school officials, ordered 
state officials hither and yon on a few moments’ 
notice, doubtless furnished the mentioned pub- 
lication further support of its characterization of 
judges and judicial action as “offensive.” Such 
proceedings might escape being referred to as 
tragic if we could ignore the sobering words 
uttered by people of the stature of Reverend 
Billy Graham, world famous evangelist, prophet, 
and seer.** In his article in U. S$. News & World 


52. E.g., some of the language used by the United 
States District Court for the Eastern District of 
Louisiana in Bush et al. v. Orleans Parish School 
Board and companion cases, 188 F. Supp. 916, 
925-926, does not, in my opinion, accord to the 
Legislature of Louisiana the presumption of good 
faith or the dignity normally expected from one 
member of our Maal sovereignty in its dealings with 
the other: “But this invocation of ‘constitutional 
processes’ is a patent subterfuge . . . Even assum- 
ing their good faith in proposing. .. . 

“The conclusion is clear that interposition is not 
a constitutional doctrine. If taken seriously it is 
illegal defiance of Constitutional authority. Other- 
wise, it amounted to no more than a protest, an 
escape valve through which legislators blew off 
steam to relieve their tensions,’ |Emphasis sup- 
plied. | ; 

The same court, moreover, as if to make sure that 
there would be a direct clash between representa- 
tives of the two sovereignties, called upon the 
United States Department of Justice to take up the 
cudgels for a private litigant—already well repre- 
sented. 

53. It is common knowledge that Reverend Graham 
has such a firm conviction that social barriers should 
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Report of April 25, 1960, pp. 94 et seq., entitled 
“No Solution to Race Problem ‘At The Point 
of Bayonets’ ”: 


“The Supreme Court can make all the de- 
cisions it feels are necessary; but, unless they 
are implemented by good will, love and 
understanding, great harm will be done. 

“,.. At the same time I am convinced that 
some extreme Negro leaders are going too 
far and too fast. I am also alarmed by cer- 
tain extreme elements in the press who fan 
the fires of racial prejudice. A Negro leader 
confessed to me, ‘I have as much racial pre- 
judice in my heart as any white man I’ve 
ever known.’ A New York Negro leader told 
me three years ago, ‘I hate all whites.’ Racial 
prejudice is a two way street. It must be 
ended and Christian love must prevail. 

“I am also concerned about some clergy- 
men of both races that have made the ‘race 
issue’ their gospel. This is not the gospel! 


“,..Only the supernatural love of God 
through changed men can solve this burn- 
ing question... 

“,.. The issue in America has moral, social 
and political implications. Sometimes these 
questions are extremely complicated—and 
equally devout men see them somewhat dif- 
ferently. ...” 


Challenging words these! I am unable to fol- 
low the majority here, because I think it is ap- 
plying force, blind and witless, in a situation 
where love alone can triumph. 

If Caesar can accomplish anything in this 
situation, it must be keyed to the magnificent 
progress which has been made by men of good 
will of both races out of the love in their hearts. 

If this progress and its manifest benefits are 
to be lost or even crippled by the intemperate 
and ill-considered actions of those who speak in 
behalf of government, then great is the sin of 
those of us who are entrusted for a brief moment 
with that responsibility. 

be broken down by purifying men’s hearts that 


he will not address an audience which is segre- 
gated by compulsion. 
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TRANSPORTATION 
Stations and Waiting Rooms—Alabama 


Carl L. BALDWIN, et al. v. J. W. MORGAN, et al. 


United States District Court, Northern District of Alabama, Southern Division, November 23, 1959; 
April 21, 1961, Civil Action No. 8634, _____, F.Supp. ise 
United States Court of Appeals, Fifth Circuit, February 17, 1961, 287 F.2d 750. 


SUMMARY: A Negro couple in Birmingham, Alabama, brought an action in federal district 
court against the commissioners of that city, the Alabama Public Service Commission, and 
the Birmingham Terminal Company. The suit was for a declaratory judgment as to plaintiffs’ 
right to use certain waiting rooms in a railroad station in Birmingham, one designated for 
“Colored Intrastate Passengers” and another for “Interstate and White Intrastate Passengers.” 
Plaintiffs alleged that they had been arrested by police officers while seated in the latter wait- 
ing room awaiting passage on an interstate trip, though they were later released without 
charge. The district court found that the complaint did not state a “case or controversy,” and 
dismissed the action with leave to amend the complaint. 2 Race Rel. L. Rep. 420 (1957). 
On appeal, the Court of Appeals for the Fifth Circuit reversed and remanded, holding that 
the complaint was not, under the Federal Rules, subject to dismissal for asserted formal de- 
ficiencies. Since the Public Service Commissioners and the City of Birmingham Commission- 
ers were charged with acting under color of state law, the court found the statement of a 
justiciable claim within the court’s jurisdiction under the Civil Rights Act. 3 Race Rel. L. Rep. 


318 (1958). 


On remand, the district court held that the allegations of the complaint were not sus- 
tained by sufficient proof that “discriminatory compulsory segregation of Negro passengers 
in the terminal . . . is enforced by any one of the defendants.” Again on appeal, the Court of 
Appeals for the Fifth Circuit reversed: “We think that a basic error in the District Court’s 
action was the assumption that all that was involved was forcible segregation of the races and 
not other practices related to race and color which were equally impermissible under the 
Fourteenth Amendment and the Civil Rights Acts... .” Regarding the case against the Pub- 
lic Service Commission, which as an agency of the state had ordered the erection of the 
waiting room signs, the court declared: “Whether . . . the signs are merely intended by it 
as an invitation to each of the races .. . to permit voluntary acceptance of traditional social 
customs of the South is not significant. . . . It is simply beyond the constitutional competence 
of the State to command that any facility either shall be labeled as or reserved for the ex- 
clusive or preferred use of one rather than the other of the races.” In regard to the Terminal 
Company, the court observed that when this public utility, in the exercise of its public fune- 
tion, “is the instrument by which state policy is . . . effectuated, activity which might other- 
wise be deemed private may become state action within the Fourteenth Amendment.” It was 
therefore held that when the Terminal served as the instrument through which the signs 
were posted by state order, “the action is by the state.” In relation to the City Board of 
Commissioners, the court held that travellers of both interstate and intrastate status have 
a right to be free from discrimination by police officers on the basis of race, and that it is a 
denial of equal protection for city policemen in the terminal to demand to see the tickets 
of Negroes seated in the “Interstate and White” waiting room, since similar treatment is not 
accorded white travellers. 





Again on remand, the district court entered a general order holding the segregation or- 
ders of the Public Service Commission unconstitutional, and enjoining the Commission from 
requiring racial designation of waiting rooms or compelling segregated use of the facilities. 
The action of the Terminal company in posting and maintaining the segregated signs was 
declared unconstitutional and the company enjoined from continuing the policy. The custom 
or usage of the Board of Commissioners of the City of Birmingham in using race as the basis 
for determining the right of occupancy of the waiting rooms and in denying intrastate Negro 
passengers the right to occupy the interstate and white room was declared illegal, and further 
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such practice was enjoined, Reproduced below are the district court opinion on the hearing, 
the Court of Appeals action in reversing, and the district court order entered in pursuance 


of the Court of Appeals’ mandate. 


District Court Opinion Nov. 23, 1959 


LYNNE, District Judge. 


When this case was called for trial on October 
27, 1959, plaintiffs filed a “motion requesting that 
the District Court refuse to hear the pending 
case unless a Three-Judge Court is empanelled” 
(sic). 

Adverting to the notice, dated February 13, 
1957, signed by Judge Grooms, referring to the 
present complaint, transmitted to the Honorable 
Joseph C. Hutcheson, Jr., Chief Judge, United 
States Court of Appeals for the Fifth Circuit, 
pursuant to the provisions of 28 U.S.C.A. 2284, 
and to Judge Hutcheson’s letter in reply, dated 
February 19, 1957, declining to constitute a 
district court of three judges, this court denied 
such motion on the authority of Gayle, et al v. 
Browder, et al, 352 U.S. 903, affirming 142 F. 
Supp. 707; Baldwin, et al v. Morgan, et al, 251 
F.2d 780; Wichita Falls Junior College Dist. v. 
Battle, 204 F.2d 632; Board of Supervisors of La. 
St.U. & A&M. Col. v. Ludley, 252 F.2d 372, and 
Davis v. County School Board of Prince Edward 
Co., Va., 142 F.Supp. 616. 

Thereupon, there ensued a trial to the court, 
without the intervention of a jury, which con- 
sumed parts of three days. After sifting and 
weighing the credible evidence, the court is 
left with the overwhelming conviction that the 
allegations of the complaint, held sufficient on 
appeal to withstand the attack of the motion to 
dismiss, Baldwin, et al v. Morgan, et al, 251 F.2d 
780, were dissipated by the proof. 

If the gaze of this court was once too fore- 
shortened by contemplation of the regrettable 
arrests of these individual plaintiffs on Decem- 
ber 22, 1956, which indubitably triggered this 
litigation, and in spite of the fact that there re- 
mains unresolved a nagging doubt as to their 
standing to complain or to represent a class 
who might complain of compulsory segregation 
of intrastate negro passengers, it accepts the 
mandate to find definitively as a matter of fact, 
not fancy, whether discriminatory compulsory 
segregation of negro passengers in the Terminal 
Station, Birmingham, Alabama, is enforced by 
any one of the defendants. 





Answering in the negative, the court makes 
the following findings of fact: 


1. No one of the defendants, under color of 
practice, custom, usage or state law is denying 
or threatening to deny negroes equal privileges 
and immunities by depriving them of their right 
to use the “Interstate and White Waiting Room” 
or any other waiting room at the Terminal Sta- 
tion, because of their race or color. 


2. Defendants, City Commissioners (Birming- 
ham, Alabama), are not pursuing a custom, 
statute or usage which denies plaintiffs and all 
other negroes similarly situated the right to use 
the waiting room at Terminal designated “Inter- 
state and White Waiting Room.” They have 
issued no orders during the year 1956, or sub- 
sequently thereto, pursuant to which plaintiffs 
and other negroes who use such waiting room 
are subject to arrest and confinement in jail. 


3. Defendants, Public Service Commissioners 
(State of Alabama), have not issued, or caused 
to be issued, orders directing and requiring the 
segregation of negroes in the waiting rooms of 
Terminal. 


4. During and since the year 1956, defendant, 
Terminal Company, has not pursued and is not 
pursuing a policy, custom or usage of denying 
plaintiffs and other negroes similarly situated 
the use of its waiting room designated “Interstate 
and White Passengers Waiting Room.” 


5. None of the defendants under color of 
Alabama custom, usage and law are in fact 
ignoring or defying the law by denying equal 
facilities because of race or color. 

Turning to the provisions of Code of Ala- 
bama (1940), Title 48, Section 1861 and of 
General Order No. T-21, Alabama Public Service 


l. Title 48, Section 186, 1940 Code of Alabama: 

“Every railroad company in this State, on the order 
of the public Service Commission, shall rovide, 
construct and maintain adequate depots pe S7t 
buildings for the accommodation of passengers, 
And said railroad * * * must have, when required 
by the public service commission, at each of the 
passengers station * * * sufficient sitting or waiting 
rooms to be determined by the commission, for 
passengers weiting for trains, having regard to sex 
and race * 
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Commission,? of which plaintiffs complain, as 
applied by these defendants at the Terminal Sta- 
tion, this court concludes that they offend neither 
the Constitution nor statutes of the United 
States. While separate waiting rooms in such 
station are provided for white and colored 





2. In re: Signs for Common Carrier Waiting Rooms, 
Docket 14072. 

The Commission having under consideration the 
matter of rules and regulations governing carriers by 
railroad and by bus in the State of Ribena in the 
providing and maintenance of passenger stations or 


epots;— 

PIT IS ORDERED BY THE COMMISSION, That 
the general order set forth below be, and the same 
is hereby adopted and designed as the Commission’s 
General Order No. T-21: 

Wherever passenger stations or depots are main- 

tained in Alabama by common carriers by rail or 

by motor vehicle there shall be placed by the 
carrier at or near the entrance of the waiting 
room designated for the Negro race an appro- 
priate sign or signs indicating the location of the 
colored waiting room and such sign or signs shall 
contain this language: “Colored Waiting Room,” 
and there shall be placed by the carrier at or 
near the entrance of the waiting room designated 
for the white race an appropriate sign or signs 
designating the location of the White Waiting 

Room, a such sign or signs shall contain this 

language “White Waiting Room,” and the lettering 

on such sign or signs shall be of such size as to 
make the same clearly visible at a distance of at 


Opinion in US. 
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passengers in obedience thereto, the custom and 
usage observed by these defendants is to remit to 
the voluntary choice of members of both races 
the use of either waiting room. 

While no law, or custom or usage which is 
the equivalent of law, may compel the segre- 
gation of races in the area of public transporta- 
tion, it is equally clear that people of good will 
of both races are free to observe traditions which 
for generations have been an intimate part of 
their way of life. A contrary view would be 
abhorrent to our notions of fundamental right 
and wrong. 

A judgment will be entered denying plaintiffs 
and the class represented by them the relief 
for which they have prayed and dismissing this 
action. 

This the 23rd day of November, 1959. 

least 50 feet and such lettering shall be of a 

contrasting color so as to provide reasonable 

visibility. 

IT IS FURTHER ORDERED BY THE COM- 
MISSION, That this order shall be effective as of 
the date hereof and shall remain in effect until 
otherwise ordered by the Commission. 

Dated at Montgomery, Alabama, on this the 8th 
day of February, 1956. 

ALABAMA PUBLIC SERVICE COMMISSION 


Court of Appeals 


Before RIVES, BROWN and WISDOM, Circuit Judges. 


JOHN R. BROWN, Circuit Judge. 


This case presents again the question of assert- 
ed unlawful segregation of races in the Railroad 
Terminal Station at Birmingham, Alabama. After 
a trial following our remand, Baldwin v. Morgan, 
5 Cir., 1958, 251 F.2d 780, the District Court 
denied all relief sought by the Negro plaintiffs 
against the City Commissioners, the Alabama 
Public Service Commission, and the Birmingham 
Terminal Company, a private corporation.’ 
The fact findings after a full trial come here with 
the insulation of F.R.Civ.P. 52(a), 28 U.S.C.A. 
While we reach a conclusion contrary to that of 
the District Court, we do so on the basis of the 
facts which are substantially without contro- 
versy. We do not credit any evidence either ex- 
pressly or impliedly rejected by the District 
Judge.? 

“1. These will be referred to as the City, the Com- 
mission, and the Terminal. 

2. This means that we reject altogether the testimony 
of the witness Michel even though we have some 


We think that a basic error in the District 
Court’s action was the assumption that all that 
was involved was forcible segregation of the 
races and not other practices related to race and 
color which were equally impermissible under 
the Fourteenth Amendment and the Civil 
Rights Acts, 42 U.S.C.A. § 1981, § 1983. As to 
each defendant this led the Court to focus on 
the issue of whether segregation was compul- 
sory. Finding, as it did, that while separate 
facilities were to be and were furnished for the 
use of the races, neither the Commission, the 


doubt that the District Judge’s characterization “I 
find incredible the testimony of the witness Michel 
and I reject that testimony and its implications. 
* * * T don't believe she heard what she said she 
heard or saw what she said she saw. * * *” was 
meant to discredit more than those portions such 
as long distance lip reading, purporting to tie the 
Terminal into action by the City policemen. Like- 
wise we disregard the incident concerning the 
removal and subsequent arrest and conviction of 
Dr. Juanita Pitts which the District Judge pre- 
—" attributed to her conduct and not her 
color. 
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City nor the Terminal coercively compelled oc- 
cupancy of one to the exclusion of the other, 
the Court concluded that no case was made out. 
No doubt this was the main thrust of the plain- 
tiffs complaint as the analysis of it in our prior 
opinion reflects. But this approach failed to take 
into account or properly evaluate in the light of 
federal constitutional requirements the virtually 
uncontradicted state action in which race was 
the significant factor. It also seems quite clear 
that despite Browder v. Gayle, D.C.M.D. Ala. 
1956, 142 F.Supp. 707, affirmed 1956, 352 U.S. 
903, 77 S.Ct. 145, 1 L.Ed.2d 114, the defendants, 
if not the Court, labored under the misconcep- 
tion that race as an impermissible basis for dis- 
tinction related to interstate commerce only and 
not to intrastate passengers. 

The significant physical facts are simple and 
undisputed. The Terminal, a private corporation 
owned by specified railroads serving Birming- 
ham, maintains a passenger station for arriving 
and departing passengers. This includes waiting 
rooms and the usual facilities for travelers as 
well as those of the public who are there await- 
ing the arrival or departure of passengers. There 
are two main but separate waiting rooms. Each 
is directly accessible through separate entrances 
on the track side of the depot and the street 
side. Over at least one entrance on the track 
concourse side, and again on the street side, 
signs were posted marking one as the Negro 
waiting room and the other for whites. As to 
one, the legend in large letters read: 


“Colored Intrastate 
Passengers 
Waiting Room.” 


Over the other the sign read: 


“Waiting Room 
Interstate and White 
Intrastate Passengers.” 

The Public Service Commission. 


Whether, as suggested by the Terminal, the 
signs are merely intended by it as an invitation 
to each of the races to occupy these facilities 
separately provided in order to permit voluntary 
acceptance of traditional social customs of the 
South is not significant so far as the Commission 
is concerned. The Commission, an arm of the 
State of Alabama, pursuant to a specific statute 
is authorized to require separate waiting rooms.® 


8. Alabama Code 1940, Title 48, § 186. 
“Every railroad company in this state, on the 
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And it has done so by mandatory official regula- 
tion published as early as 1923.4 Moreover, be- 
cause of intervening decisions forbidding racial 
discrimination as to facilities employed in inter- 
state commerce > the Commission in 1956 made 
the requirement even more emphatic. Of dom- 
inant significance for our purposes, the Commis- 
sion’s new Order T-21 required, for the first time, 
the posting of signs—in lettering of “contrasting 
color” clearly visible for at least fifty feet—to 
mark the separate rooms maintained for each 
of the races. The Commission both in its con- 


order of the public service commission, shall pro- 
vide * * * and maintain * * * depot buildings for 
the accommodation of passengers * * *. And said 
railroad company * * * must have, when required 
by the public service commission, * * * sufficient 
sitting or waiting rooms, to be determined by the 
commission, for passengers waiting for trains, hav- 
ing regard to sex and race * * *.” 

4. Alabama Public Service Commission General Order 

No. T-2 (1923). 

“All common carriers by rail shall provide and 
maintain at each of their passenger depots * * * 
for the comfort and accommodation of passengers 
waiting for or departing from trains, separate 
sitting or waiting rooms for the white and negro 
races * * *, There shall also be maintained 
* * * toilet facilities, “ * * separately for males 
and females of the white and negro races * * *.” 

5. The precipitant was the decision of the Interstat 
Commerce Commission in NAACP v. St. Louis- 
San Francisco Ry. Co., 297 I.C.C, 335 decided 
November 7, 1955. It was hardly unexpected in 
view of Mitchell v. United States, 1941, 313 US. 
80, 61 S.Ct. 873, 85 L.Ed. 1201; Henderson v. 
United States, 1950, 3389 U.S. 816, 70 S.Ct. 848, 
94 L.Ed. 1302; and see Morgan v. Commonwealth 
of Virginia, 1946, 328 U.S. 373, 66 S.Ct. 1050, 90 
L.Ed. 1317, resting upon Article 1, Section 8 of 
the Constitution; Boynton v. Commonwealth of 
Virginia, 81 S.Ct. 182, 5 L.Ed.2d 206. 

6. “In re: Signs for Common Carrier Waiting Rooms— 
Docket 14072. 

“The Commission having under consideration the 
matters of rules and regulations governing carriers 
by railroad and by bus in the State of Alabama 
in the providing and maintenance of passenger 
stations or depots;— 

“It Is Ordered by the Commission, that the gen- 
eral order set forth below be, and the same is 
hereby, adopted and designated as the Commis- 
sion’s General Order No. T-21: 

“Wherever passenger stations or depots are 
maintained in Alabama by common carriers by 
rail * * * there shall be placed by the carrier at 
or near the entrance of the waiting room designated 
for the Negro race an appropriate sign or signs 
indicating the location of the colored waiting room 
and such sign or signs shall contain this language: 
‘Colored Waiting Room,’ and there shall be placed 
by the carrier at or near the entrance of the waiting 
room designated for the white race an appropriate 
sign or signs designating the location of the “White 
Waiting Room,’ and such sign or signs shall contain 
this language ‘White Waiting Room,’ and the letter- 
ing on such sign or signs shall be of such size as 
to make the same clearly visible at a distance of at 
least 50 feet and such lettering shall be of a con- 
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tentions generally and in objections to admissi- 
bility of the regulations, recognized that as to 
interstate commerce neither the statute nor the 
regulations could survive in the face of the 
contrary and superior rulings (see note 5, supra). 
But as to intrastate passengers it either took the 
view that somehow the regulation was valid or 
at least the Baldwins as victims of discrimina- 
tion during interstate commerce were not in a 
position to assert this as a class suit for intrastate 
travelers. 

But the vice here is not the impermissible 
distinction between inter and intrastate com- 
merce or even the absence of an explicit purpose 
coercively to compel segregated occupancy (as 
distinguished from the maintenance of separate 
rooms). What is forbidden is the state action 
in which color (i. e., race) is the determinant. 
It is simply beyond the constitutional compe- 
tence of the state to command that any facility 
either shall be labeled as or reserved for the 
exclusive or preferred use of one rather than 
the other of the races. Certainly the state may 
not directly or through a municipality prescribe 
that a certain area of the city is to be inhabited 
by Negroes, another by whites, or that such 
areas are to be so marked even though no sanc- 
tions are imposed as to occupancy. Cf. Shelley 
v. Kraemer, 1948, 334 U.S. 1, 68 S.Ct. 836, 92 
L.Ed. 1161; Harmon v. Tyler, 1926, 273 U.S. 668, 
47 S.Ct. 471, 71 L.Ed. 831, reversing 160 La. 943, 
107 So. 704, first appeal 158 La. 439, 104 So. 200; 
Buchanan v. Warley, 1917, 245 U.S. 60, 38 S.Ct. 
16, 62 L.Ed. 149. The factor of race is irrelevant 
from a constitutional viewpoint. Boson v. Rippy, 
5 Cir., 1960, 285 F.2d 43 and see especially sup- 
plemental opinion {December 7, 1960]. And in 
testing state action, we have recognized that 
there may be need of the “protection of a court 
order making certain that the factor of race 
would not be a consideration. * * *” and that 
there be “a decree of the trial court prohibiting 
the consideration of * * * _Tace claniod 
as a relevant factor * *° *” Mannings v. 
Board of Public Instruction, 5 see 1960, 277 
F.2d 370, 375. 


This is not to say that integration in all ac- 
tivities must be governmentally compelled. We, 
and others, have clearly indicated to the con- 
trary. City of Montgomery, Alabama v. Gilmore, 


trasting color so as to provide reasonable visibility. 
“It Is Further Ordered * * * that the order 

shall be effective as of the date hereof * * *. 
“Dated * * * the 8th day of February, 1956.” 


[Vo.. 6 


5 Cir., 1960, 277 F.2d 364, at page 369 and 
notes 5 and 6. But the State may not either com- 
pel segregation in use or the maintenance or 
making of separate facilities where the criteria is 
race or color. 

It follows that the orders of the Commission 
as well as the underlying statute (note 3, supra) 
are constitutionally invalid insofar as they re- 
quire that the Terminal provide, maintain and 
mark separate facilities on the basis of race. This 
is so without regard to whether in fact the seg- 
regated use or occupancy of such waiting rooms 
is coercively compelled either by the Commis- 
sion, the City or the Terminal. On remand, ap- 
propriate injunctive and declaratory orders 
should issue. 


The Birmingham Terminal Company. 


In assaying the position of the Terminal the 
trial seemed preoccupied with efforts to tie the 
Terminal into action by police officers of the 
City. Presumably this was to make out State 
action. See, e. g., 251 F.2d 780, 788 and notes 
8-11. This was in response to the contention 
and proof offered by the Terminal that it was 
indifferent to where Negroes sat-either in the 
“Interstate and White” or “Colored Intrastate” 
waiting rooms—and without regard to their 
status as inter or intra-state travelers. We ac- 
cept? the District Court’s finding that the proof 
did not show a sufficient connection between 
acts of City officers and the Terminal concern- 
ing any custom or practice or usage to compel 
Negroes to occupy the waiting room. 

But again this approach was too narrow. The 
Terminal was admittedly a public utility holding 
itself out to serve all of the traveling public 
desiring to use the railroads operating through 
this station in Birmingham.* As we pointed out 
at some length in Boman v. Birmingham Transit 
Company, 5 Cir., 1960, 280 F.2d 531, 535, one 
engaged in Alabama as a public utility “is doing 
something the state deems useful for the public 


7. ‘See note 2, supra. 

8. The Terminal inferentially doubts that it is a 
“railroad company” within the meaning of the 
Alabama Statute, note 3, supra, or a “common 
carrier by rail” as specified in General Order No. 
T-2 or T-21, notes 4 and 6, supra. Of course, the 
depot is maintained solely because of the presence 
of the railroad facilities cperated by the owner-lines 
who, but for the Terminal corporation, would be 
compelled pursuant to statute to maintain the 
required station. As to interstate commerce the 
Terminal is clearly a common carrier. 49 U.S.C.A. 
§ 1(3) (a); Boynton v. Commonwealth of Virginia, 
81 S.Ct. 182, 5 L.Ed.2d 206. 
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necessity or convenience.” When in the execu- 
tion of ‘that public function it is the instrument 
by which state policy is to be, and is, effectuated, 
activity which might otherwise be deemed 
private may become state action within the 
Fourteenth Amendment. And whether it is state 
policy is to be determined by the nature of the 
activity in terms of the governmental nature of 
the function and not the mere presence or ab- 
sence of power in the state’s vicarious “agent” 
to impose criminal sanctions. So much is clear 
from Smith v. Allwright, 1944, 321 U.S. 649, 658, 
663, 64 S.Ct. 757, 88 L.Ed. 987, 994, 997. To this 
may be added Terry v. Adams, 1952, 345 U.S. 
461, 73 S.Ct. 809, 97 L.Ed. 1152 and many 
others. Boman v. Birmingham Transit Co., 
supra, is not to the contrary. 


Here the statute infuses the Commission with 
power to prescribe that carriers shall maintain 
separate waiting rooms and this power has been 
effectuated by the issuance of regulations that 
leave nothing to the imagination. The last order 
compels the posting of visible signs clearly in- 


9. United States v. McElveen, D.C. 1959, 177 F.Supp. 
855; D.C., 180 F.Supp. 10, affirmed sub. nom. 
United States v. Thomas, 1960, 362 U.S. 58, 80 
S.Ct. 612, 4 L.Ed.2d 535; Rice v. Elmore, 4 Cir., 
1947, 165 F.2d 387, 391, certiorari denied 333 
U.S. 875, 68 S.Ct. 905, 92 L.Ed. 1151; Chapman 
v. King, 5 Cir., 1946, 154 F.2d 460, certiorari 
denied 327 U.S. 800, 66 S.Ct. 905, 90 L.Ed. 1025; 
Baskin v. Brown, 4 Cir., 1949, 174 F.2d 391. We 
think the cases warrant the following summary. 

When private individuals or groups are en- 
dowed by the State with powers or functions gov- 
ernmental in nature they become instruments of 
the State and subject to the same constitutional 
limitations as the State itself. Thus, a private 
party operating a municipality acts for the State 
and must conform to the standards of the Four- 
teenth Amendment (Marsh v. State of Alabama, 
1946, 326 U.S. 501, 66 S.Ct. 276, 90 L.Ed. 265): 
a privately-owned public transportation system op- 
erating in the District of Columbia, and with its 
authorization, is bound by the due process clause 
of the Fifth Amendment (Pollak v. Public Utilities 
Commission, 1951, 89 U.S. App. D.C. 94, 191 F.2d 
450, reversed on other comes 843 U.S. 451, 72 
S.Ct. 818, 96 L.Ed. 1068); private lessees who 
operate publicly-owned facilities such as swimming 
pools or parks may not discriminate racially (Law- 
rence v. Hancock D.C.S.D. W. Va. 1948, 76 
F.Supp. 1004; Department of Conservation & De- 
velopment, etc. v. Tate, 4 Cir., 1956, 231 F.2d 
615, certiorari denied 352 U.S. 838, 77 S.Ct. 58, 1 
L.Ed.2d 56); and a labor union granted the power 
to bargain collectively by a federal statute may 
not use the er to discriminate racially (Brother- 
hood of Railroad Trainmen v. Howard, 1952, 343 
U.S. 768, 72 S.Ct. 1022, 96 L.Ed. 1283; Syres v. 
Oil Workers International Union, 350 U.S. 892, 76 
S.Ct. 152, 100 L.Ed. 785; cf. Steele v. Louisville & 
Nashville R. Co., 1944, 323 U.S. 192, 65 S.Ct. 
226, 89 L.Ed. 178). 
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dicating which waiting room is for whites and 
which is for colored. The state does not phy- 
sically post the signs, but it does so just as 
effectively through the instrument of the Ter- 
minal. The very act of posting and maintaining 
separate facilities when done by the Terminal as 
commanded by these state orders is action by 
the state.1° 

As we have pointed out above the State may 
not use race or color as the basis for distinction. 
It may not do so by direct action or through 
the medium of others who are under State com- 
pulsion to do so. The action of the Terminal—a 
public utility and an arm of the State in the ex- 
ecution of this State policy—in posting and 
maintaining the signs and the separate waiting 
rooms on the basis of color is equally forbidden. 
On remand this should be appropriately pro- 
scribed by suitable injunctive and declaratory 
orders. 


Board of Commissioners of the 
City of Birmingham. 


In the District Court’s memorandum opinion 
it formally found that the “city commissioners 
* * * are not pursuing a custom, statute or 
usage which denies plaintiffs and all other Ne- 


10. There can be no real question that this was done 
pursuant to state order. The Trial Court found as 
much. 

“# © ® |S]eparate waiting rooms in such station 
are provided for white and colored passengers in 
obedience thereto [the order T-21], * * *.” 
This is not weakened by the continuing phrase 
which merely states that the Terminal takes no 
action to enforce separate occupancy. 

“e ® ® the custom and usage observed by these 
defendants is to remit to the voluntary choice of 
members of both races the use of either waiting 
room.” 

In its formal answer the Terminal, of course, 
acknowledges the existence of Orders T-2 and T-21, 
see notes 4 and 6, supra, issued by the Commission. 
It denies that such orders require the Terminal 
to take any actions against an individual and denies 
that any such action has been taken. But it is 
clear from the answer that the Terminal considers 
that the state order does compel it to maintain 
the separate rooms with appropriate signs “Said 
order requires only that this defendant maintain 
waiting rooms and other facilities appropriately 
designated for the convenience of those who wis 
to conform to the long established social customs 
of the communities in which this defendant does 
business * * *.” Later on it alleged: “Defendant 
admits that it maintains waiting rooms which make 
possible the separation of the races both as to those 
who are required by statute or order of the Ala- 
bama Public Service Commission to conform to 
the custom and practice of racial separation, and 
as to those who desire by that course, voluntarily 
and without respect to compulsion of law, to con-- 
tribute to the maintenance of interracial good-will 
* ® *” (Emphasis added. ) 
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groes similarly situated the right to use the wait- 
ing room at the Terminal designated ‘Interstate 
and White Waiting Room.’ They have issued 
no orders during the year 1956, or subsequently 
thereto, pursuant to which plaintiffs and other 
Negroes who use such waiting room are subject 
to arrest and confinement in jail.” 

In arriving at that conclusion we may assume 
that the Court rejected altogether the testimony 
of Michel and Dr. Pitts, see note 2, supra, show- 
ing four specific incidents where Negroes were 
either arrested by city policemen or required by 
a policeman to move from the “Interstate and 
White” waiting room. Of course, the Court 
could not, nor did it attempt to, reject the un- 
contradicted testimony that on December 22, 
1956, the Baldwins were arrested and taken to 
jail because they were in the white waiting room 
though in possession of interstate travel tickets. 
Presumably it thought these “regrettable arrests 

* * which indubitably triggered this litiga- 
tion * * *” was but an isolated incident 
and would serve no basis for declaratory or in- 
junctive orders since on the trial of the criminal 
charges against the Baldwins, the state court on 
motion of the City entered a nolle prosequi. 

We think, however, that the balance of the 
evidence—coming as it did entirely either from 
the Commissioner who was called as an adverse 
witness or by witnesses .proffered by the City— 
demonstrates without any dispute whatsoever 
that there is a custom, practice and usage of the 
City and its policemen acting under color of 
office which denies equal protection of the law. 
As to such actions the plaintiffs are entitled to 
a positive declaration and appropriate injunctive 
orders. In reaching this conclusion, we again 
stress that we do not credit any testimony dis- 
credited. We do not accept any testimony re- 
jected. We take the testimony of the City’s 
witnesses, its Police Commissioner, its Chief of 
Police, another superior officer, and a patrolman 
precisely at its face value. 

At the outset it seems quite plain that despite 
the extended discussion of this in our prior 
opinion, 251 F.2d 780, especially at pages 786- 
787, the District Court in its ruling seemed to 
believe that some specific ordinance or formally 
promulgated policy had to be established before 
the City and its agents could be said to be acting 
under color of office. But this is not the test. If 
city policemen, with the color of office which 
their uniform, badge, display of authority and 
available arms reflects, undertake as policemen 
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to subject persons to treatment which denies 
them a constitutionally protected right, it is state 
action. It is state action though in excess of 
actual legal authority or even if done without 
formal authorization. The record must therefore 
be examined to see whether the police depart- 
ment and its employees are undertaking to use 
race as the basis for determining the right of 
occupancy of either of the waiting rooms in the 
Terminal. To answer that inquiry it is necessary 
to take into account what was done before 1956 
and that which was done (or not done) after 
1956. The year 1956 has dominant significance 
because it was in that year that the Alabama 
Public Service Commission issued its order, note 
6, supra, on signs. This in turn was precipitated 
by the final authoritative rulings which elimi- 
nated all doubt as to interstate commerce, see 
note 5, supra. 

Prior to that time it was considered an offense 
—at least sufficient to call for action by a police- 
man in the Terminal—for a Negro to occupy 
the white waiting room.’ Along came the ICC 
Order which put an end to discrimination as to 
interstate passengers. The police department 
became aware of this '* and it brought about the 


1l. This was established by Captain Halley then cap- 
tain of personnel and a long-time career officer of 
the police department who, at the time of the 
Shuttlesworth incident on March 6, 1957, was cap- 
tain of detectives. Rev. Shuttlesworth and his wife, 
known integration leaders, were in the white and 
interstate waiting room. One had an interstate 
ticket, the other an intrastate ticket. On complaint 
by someone, Captain Halley arrived and as senior 
officer took over. In answer to a question whether 
he had known of any orders regarding segregation 
as to intrastate passengers, he answered: 

“A. Only in this one particular instance in 1957 
|Shuttlesworth| I gave instructions to not make an 
arrest for that specific offense unless the, unless he 
ss some disorder. * * * 

I believe you said that there were orders 
issued not to make any arrests on that particular 
offense. Captain, Halley, what peticaler offense 
were you referring to at that time? A. The occasion 
that the Rev. Shuttlesworth and his wife were 
sitting in the white waiting room.” 

After acknowledging the known existence of the 
1955 ICC order on interstate passengers, he 
testified: 

“Q. Now what, if anything, has the City of 
Birmingham done differently with reference to the 
Terminal Station since the Interstate Commerce 
Commission ruling? * * * A. Different? 

“Q. What have they done which is different 
from what they had done before the ruling? 
They have refrained from making arrests for that 
specific type of offense. It was considered an of- 
fense prior to the ruling.” 

12. For example Captain Halley testified: 

“Q. Are you familiar with * * * the rulings of 
the Interstate Commerce Commission with respect 
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discussion of the steps to be taken by the police 
which resulted finally in the issuance of an au- 
thoritative order '* to check the tickets of Negro 
travelers to see whether they were for an inter- 
state trip. As understood by the man on the 
beat, the lone patrolman called as a witness (by 
the City) translated this order into plain terms: 
On receipt of a complaint that a Negro was in 
the “Interstate and White” waiting room the 
ticket should be checked and if it was not an 
interstate ticket the person would be required 
to move.'* 


to segregation in the waiting room facilities? A. I 

am. 

“Q. Do you know when that ruling came out? 
A. It was prior to this date, several months. I am 
not positive. 

“Q. Prior to 1956? A. 757.” 

13. Defendant Connor, the Public Safety [police] Com- 
missioner testified: 

“Q. Mr. Connor, have you ever given any in- 
structions to the police officers of the City of 
Birmingham with reference to Negroes sitting in 
the so-called white waiting room? A. Yes. 

“Q. What instructions did you give them? A. 
Sometime in 1958, after I took office [November 
1957], the Chief-of-Police asked me what we were 
going to do about, said he had got some calls 
about the Terminal Station and asked what we 
were going to do about it. I said as long as they 
have an interstate commerce ticket you can’t do 
nothing.” 

Jamie Moore, Chief-of-Police since November 
1955, testified: 

“OQ. Have you issued any instructions to officers 
relative to negroes sitting in the white interstate 
and white waiting room at the Terminal Station? 
A. Yes, sir, I have. 

“Q. What are those instructions? A. Those in- 
structions are that negroes who are travelling in 
interstate, passengers, not to bother them, not to 
make an arrest. 

“Q. Not to make an arrest? A. Yes, sir. 

° * * * * 


“Q. Mr. Moore, in giving your instructions not 
to arrest any Negroes in the Terminal Station who 
were interstate passengers, did you ask your officers 
to examine their tickets to determine if they were 
interstate passengers or notP A. My instructions 
were if they received a call to ask the party they 
were complaining against if they were travelling 
interstate and to see their ticket.” 

oo * * = e 

“Q. By whose direction, sir, did you issue that 
order to determine if a passenger was an interstate 
passenger in the waiting room marked interstate 
and white passengers. 

° = & & * 

“[A] Commissioner Connor was of course familiar 
with the order. I discussed it with him but so far 


as telling me directly to issue it I would say it — 


was my own order with his consent.” 
14. Patrolman Shaffner whose patrolcar covered the 
Terminal testified: 

“Q. I will ask you whether you have received 
any instructions from your superiors in the Police 
Department? A. I have. 

“Q. About Negroes sitting in the waiting room 
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This establishes two things. First, a Negro is 
treated differently and solely because of his race. 
He, unlike a white traveler, is required to 
establish his “right” to sit in the room marked 
“Interstate and White Intrastate Passengers.” 
Second, the test is whether the Negro is an in- 
terstate traveler. This latter has special signifi- 
cance in the light of the uncontradicted pre-1956 
practice, custom and usage of the Birmingham 
police to treat occupancy by a Negro of the 
white waiting room as an offense. More than 
that, when the impact of the ICC order led the 
police to conclude that it forbade any action as 
to interstate travelers, no order of any kind was 
given affecting the previous custom and usage 
concerning intrastate passengers.’® 

Of course, the intrastate as distinguished from 
interstate status is wholly irrelevant. Certainly 
since Browder v. Gayle, D.C.M.D.Ala.1956, 142 
F.Supp. 707, affirmed 1956, 352 U.S. 903, 77 S.Ct. 
145, 1 L.Ed.2d 114, it is too late now to question 
the absolute right of Negroes engaged in intra- 
state commerce to be free from discrimination 
by police officers on the basis of race. 

And yet it is plainly evident that whenever a 
complaint is received reporting that a Negro is 
sitting in the “Interstate and White Intrastate” 
waiting room, the police officer is required to, 
and does, demand to see the tickets to verify 
the interstate status. As to those in interstate 
status, this is itself a denial of equal protection 
by policemen since white interstate travelers are 
not subjected to like treatment. As to those in 
intrastate status, it is likewise a clear violation 
of the Constitution for a policeman, simply be- 
cause the traveler is a Negro, to require that he 





at the Terminal Station marked interstate and white 
waiting room? A. Yes, sir. 

“Q. What are those instructions? A. We have 
been instructed to see if they have tickets and if 
they have tickets not to bother them and if they 
don’t have tickets to make them move. 

“Q. If they don’t have tickets? A. Yes.” 

15. Commissioner Connor testified: 

“Q. You have given no instruction with reference 
to Negroes in intrastate travel? A. No.” 

The Chief-of-Police, Jamie Moore, stated: 

“Q. Have you issued any orders as to whether 
an intrastate passenger sitting in the waiting room 
marked interstate and white passengers, have you 
issued any orders to your officers concerning those 
persons? A. I have not.” 

Captain Halley, Chief of Personnel, testified: 

“Q. Since the Interstate Commerce Commission 
ruling, has the Police Department issued any orders 
stating that there should not be any arrests of 
Negroes who were intrastate passengers sitting in 
the interstate and white passenger waiting room? 
A. I don’t know of any orders that have been given 
on the intrastate passengers.” 
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prove his right to be there. And it only becomes 
more aggravated if, after determination of status 
as an intrastate passenger, the policemen in ac- 
cordance with the long standing custom, practice 
and usage not to this date rescinded requires the 
intrastate passenger to leave. The briefs under- 
take to assert that the record shows no such 
discrimination toward intrastate Negro travelers. 
But on close examination it does no such thing. 
All it shows is that no intrastate Negro passenger 
has ever been seen in the white waiting room; 
only interstate Negro passengers have been 
found there and no interstate Negro passenger 
has ever been required to move.® Indeed, the 
sign sets up the basis of separation as to intra- 
state passengers. If white they go to one room, 
if colored to the other. 


The sum of it is that on this uncontradicted 
record the police of Birmingham consider that 





16. For example, Captain Halley, the Chief of Person- 
nel, testified: 

“Q. I believe you said you knew of no Negro 
sitting in the interstate and white waiting room at 
the Terminal Station other than the ones with 
interstate tickets. Is that correct? A. Yes, sir.” 

And Parolman Shaffner testified: 

“Q. I will ask you whether or not in the past 
vear you have seen any Negroes sitting in the 
white waiting room at the Terminal Station who 
did not have tickets? A. No, sir. 

“Q. I will ask you whether or not in the past 
year you have seen any Negroes in the interstate 
and white waiting room at the Terminal Station 
who had intrastate tickets? A. No, sir. 

° oo 


“Q. Have you seen Negroes sitting in the waiting 
room marked interstate and white passengers? A. 
That is right. 

“Q. Have there been many or few sir? A. Well, 
whenever I checked it I would say maybe once a 
week or twice a week I would see someone in 
there. 

° ° ° oO 2 

“Q. Now, Mr. Shaffner, on these occasions when 
you saw these people sitting there did you check 
their tickets? A. I did. 

“Q. Do you recall whether they were interstate 
or intrastate passengers? A. All of them were 
passing through. 

“Q. Going to another state? A. That is right.” 
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the right to remain in the “Interstate and White 
Intrastate” waiting room requires one of two 
conditions: (a) the person be white or (b) if 
colored, he be an interstate traveler. The ob- 
verse is just as obvious: if not white or colored 
with an interstate status, the person must move. 
Negroes are entitled to be free of that discrimi- 
nation at the hands of state, city and police 
officials. The City has, to be sure, recognized 
that as to interstate passengers it may not en- 
force its prior practices. But in the very execu- 
tion of that policy, by the demand for examina- 
tion of the tickets it inescapably violates the 
demands of the Constitution that a Negro travel- 
er sitting in the waiting room be treated as 
would a white traveler on the next bench. The 
Negro plaintiffs and those for whom they sue as 
a class are entitled to appropriate injunctive and 
declaratory orders that will obliterate the sup- 
posed distinction between interstate and intra- 
state passenger status as well as the use of race 
or color as the basis for occupancy of either one 
or both of the waiting rooms of the Terminal. 

The result is that the cause must be reversed 
and remanded for further appropriate orders as 
to each of the separate defendants adapted to 
the actions of each which we find to be in viola- 
tion of the Fourteenth Amendment and the Civil 
Rights Acts. In reaching this conclusion we cer- 
tainly do not disagree with the principles so 
well stated by the District Court. “While no 
law, or custom or usage which is the equivalent 
of law, may compel the segregation of races in 
the area of public transportation, it is equally 
clear that people of good will of both races are 
free to observe traditions which for generations 
have been an intimate part of their way of life.” 
Similar and related factors set forth as reasons 
in support of our action led us to the modifica- 
tion of the decree in City of Montgomery, Ala- 
bama v. Gilmore, 5 Cir., 1960, 277 F.2d 364, 
368-370. 


Reversed and remanded. 


Remand Action, District Court, April 21, 1961 


Pursuant to the Mandate of the United States 
Court of Appeals for the Fifth Circuit, filed 
herein on March 22, 1961. 


It is ORDERED, ADJUDGED and DE- 
CREED by the court as follows: 
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Alabama Public Service Commission 


1. That the orders of the Commission, Ala- 
bama Public Service Commission General Order 
No. T-2 (1923)* and Commission’s General 
Order No. T-21 (1956),* as well as the under- 
lying statute, Alabama Code 1948, Title 48, Sec- 
tion 186, are unconstitutional and void insofar 
as they require Birmingham Terminal Company 
to provide, maintain, mark and designate sep- 
arate waiting rooms on the basis of race. 


2. That the defendants, C. C. (Jack) Owens 
and Sybil Pool, as members of the Alabama 
Public Service Commission, their agents, ser- 
vants, employees, attorneys and successors, and 
all persons in active concert and participation 
with them, be and they are hereby restrained 
and enjoined: 

A. From directing or otherwise requiring, 
either directly or indirectly, that the waiting 
rooms of Birmingham Terminal Company shall 
be marked, designated or reserved for the ex- 
clusive or preferred use of white or colored per- 
sons or any group of persons on the basis of race 
or color; 

B. From compelling, either directly or in- 
directly, segregation on the basis of race or color 
in the use, maintenance or marking of the facili- 
ties described in paragraph 2A above; 

C. From further enforcing the provisions of 
Alabama Code 1948, Title 48, Section 186, of 
Alabama Public Service Commission General 
Order No. T-2 (1923), and of Commission’s 
General Order No. T-21 (1956) insofar as such 
statute and orders require Birmingham Terminal 
Company to provide, maintain or mark separate 
waiting rooms on the basis of race. 


Birmingham Terminal Company 


3. That the action of Birmingham Terminal 
Company in posting and maintaining the signs: 








* On April 19, 1961, the Alabama Public Service Com- 
mission in its informal Docket No. C-3758 modified 
its General Order No. T-2 (1923) and its General 
Order No. T-21 (1956) so that neither of such orders 
is applicable to the terminal or station facilities of 
the Birmingham Terminal Company in Birmingham, 

Alabama. To deny declaratory and injunctive relief 

on the basis of this order would, in the opinion of 

the court, require an amendment of the Mandate of 
the Court of Appeals for the Fifth Circuit. 
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“Colored intrastate Passengers Waiting Room” 
and “Waiting Room interstate and White intra- 
state Passengers” and the separate waiting 
rooms on the basis of color is forbidden by the 
Fourteenth Amendment to the Constitution of 
the United States. 


4. That the defendant Birmingham Terminal 
Company, a corporation, its agents, servants, 
employees and attorneys, and all persons in ac- 
tive concert and participation with them, be and 
they hereby are, restrained and enjoined from 
further or continued display or maintenance of 
the signs described in paragraph 4 above, from 
maintaining separate waiting rooms on the basis 
of race or color, and from posting and maintain- 
ing signs indicating that any such waiting rooms 
are labeled as or reserved for the exclusive or 
preferred use of either white or colored persons 
or any group of persons on the basis of race or 
color. 


Board of Commissioners 
of the City of Birmingham 


5. That the custom and usage of the Commis- 
sion, its agents or servants, in denying to a col- 
ored person traveling in intrastate commerce the 
right to be or remain in the waiting room, 
marked or designated “Interstate and White In- 
trastate” is violative of the Fourteenth Amend- 
ment and 42 U.S.C. 1981, 1983. 


6. That the custom or usage of the Commis- 
sion, its agents or servants, in undertaking to 
use race as the basis for determining the right of 
occupancy of either of the waiting rooms is 
contrary to law. 


7. That the defendants, J. W. Morgan, Eugene 
Connor, and J. T. Waggoner, as members of the 
Board of Commissioners of the City of Birming- 
ham, Alabama, their agents, servants, employees, 
attorneys, and successors, be and they are hereby 
restrained and enjoined from using race or color 
as the basis for determining the rights of persons 
to use or occupy any waiting room maintained 
by Birmingham Terminal Company. 


8. That the costs of court incurred herein be 
and they are taxed in solido against the defend- 


_ ants. Done, this 21st day of April, 1961. 
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TRIAL PROCEDURE 
Appellate Review—Arkansas 


Lonnie MITCHELL v. STATE ex rel. Lee HENSLEE, Superintendent of Arkansas State Peni- 


tenitary. 


Supreme Court of Arkansas, May 8, 1961, rehearing denied June 5, 1961, 346 S.W.2d 201. 


SUMMARY: A Negro convicted of rape and sentenced to death sought a writ of habeas corpus 
in an Arkansas circuit court. Petitioner’s conviction had been appealed to the Arkansas Su- 
preme Court and had been affirmed by it. Mitchell v. State, 230 Ark. 894, 327 S.W.2d 384 
(1959). He had then moved in the circuit court to vacate the judgment on the grounds that 
inasmuch as the death penalty in Arkansas is imposed only upon Negro men convicted of 
raping white women, he was being subjected to unequal punishment in violation of the Four- 
teenth Amendment, and that Negroes had been systematically excluded from the jury panels. 
The circuit court overruled the motion to vacate and the Arkansas Supreme Court affirmed, 
holding that such matters should have been presented in the original appeal and that the 
courts had no power to rule upon them on a motion to vacate judgment. 337 S.W.2d 663 
(1960). The petition for habeas corpus in the circuit court presented the same arguments as 
the motion to vacate. The circuit court dismissed the writ and the Arkansas Supreme Court 
affirmed, ruling that all of petitioner’s arguments were or could have been raised on appeal, 
and since the original proceeding was regular on its face and the judgment was rendered by 
a court of competent jurisdiction, petitioner’s arguments are outside the scope of a habeas 


corpus proceeding. 
JOHNSON, Justice. 


On the llth day of April 1959, appellant, 
Lonnie B. Mitchell, a Negro 23 years of age, was 
convicted of raping a crippled white woman 77 
years of age, and sentenced to death. On ap- 
peal to this Court, the judgment, which was 
based upon a jury verdict, was unanimously 
affirmed on September 21, 1959; Mitchell v. 
State, 230 Ark. 894, 327 S.W.2d 384. In that 
opinion we said: “The overwhelming and un- 
contradicted evidence proves appellant guilty 
beyond any shadow of a doubt. In fact, there 
is no contention that the evidence is not suffi- 
cient to sustain the verdict.” Following this de- 
cision, appellant, on January 14, 1960, filed in 
the Union Circuit Court, where he was originally 
tried, a motion to vacate the judgment. The 
motion was overruled and upon appeal the deci- 
sion of the trial court was affirmed on June 6, 
1960. Mitchell v. State, Ark., 337 S.W.2d 663. 
Thereafter, on September 23, 1960, appellant 
filed the present petition for a writ of habeas 
corpus in the Jefferson Circuit Court. In his 
petition appellant alleged that his conviction 
was void in that the death penalty for rape in 
Arkansas was not imposed upon any person 
other than Negro men convicted of rape upon 
white women? and that such unequal punish- 


1. Arkansas cases have not yet been digested by race. 
On the point here alleged, if it can properly be 








ment violates his constitutional rights under the 
Fourteenth Amendment to the Constitution and 
laws of the United States. He also alleged that 
the trial court did not appoint him competent 
counsel, along with the usual allegations of 
systematic exclusion and/or limitation of Ne- 
groes on the jury panels.* He further claimed 
that his confession was coerced and that he is 
presently insane and was at the time of the com- 
mission of the offense. 

A hearing was held on the petition for a writ 
of habeas corpus on September 28, 1960. No 
evidence was introduced and the trial court dis- 
missed the writ and denied an appeal. Upon 
proper prayer this Court on November 28, 1960, 
granted an appeal. 

For reversal of the holding of the trial court, 
appellant relies on two points. His first conten- 
tion is that: “Appellant is entitled to a judicial 





termed a point, a cursory research discloses Need- 
ham v. State, 215 Ark. 935, 224 S.W.2d 785, to 
be a recent case affirming a judgment based upon 
a jury verdict assessing the death penalty to a 
white person convicted of rape. Almost all of the 
cases found made no reference whatever to race, 
thereby rendering it impossible to tell the race of 
the condemned. 

2. The record in Mitchell v. State, 230 Ark. 894, 327 
S.W.2d 384, reveals that all relief sought by appel- 
lant relative to systematic exclusion and/or limita- 
tion of Negroes on the jury panels was granted. On 
motion of appellant, the panel was quashed, a new 

jury was selected and sworn according to law, and 

the trial then proceeded without objection. 
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inquiry into the truth and substance on the 
cause of his detention.” In support of his con- 
tention appellant argues that the effect of the 
trial court’s decision denies him the opportunity 
to prove the allegations contained in his petition. 

The law relative to the scope of the inquiry 
when a writ of habeas corpus is petitioned is 
well settled in this State. It is concisely set forth 
in Rowland v. Rogers, 199 Ark. 1041, 137 S.W.2d 
246, 2A7, as follows: 


“The rule is that where a petitioner for 
a writ of habeas corpus is in custody under 
process regular on its face, nothing will be 
inquired into except the jurisdiction of the 
court whence the process came. Ex parte 


Williams, 99 Ark. 475, 138 S.W. 985.” 


See also Ex parte O'Neal, 191 Ark. 696, 87 
S.W.2d 401; State v. Martineau, 149 Ark. 237, 
232 S.W. 609; Ex parte Foote, 70 Ark. 12, 65 
S.W. 706. 

As to the allegations contained in the instant 
petition, they are the same as were advanced in 
Mitchell v. State, Ark., 337 S.W.2d 663, 664. 
There we said: 


“It is alleged in the motion that appellant 
is a Negro and that it is the custom and 
practice in Arkansas to sentence Negro men 
to death for raping white women, but that 
white men are not sentenced to death for 
rape; that Negroes were systematically ex- 
cluded from the jury which tried him; that 
he is an ignorant youth (he was 23 years 
of age at the time); that he did not have 
access to effective assistance of counsel; that 
a purported confession made by appellant 
was coerced and not voluntary; that at the 
* * trial he was insane and not mentally 
present at the trial; that he was insane at 
the time of the commission of the rape; 
that he is presently insane; and that he was 
denied an examination by a private psy- 
chiatrist prior to his trial. Nothing is al- 
leged in the motion that was not or could 
not have been raised on appeal in the first 
instance except the allegation of present 
insanity.” 


The record reveals that no petition for a 
writ of certiorari was filed with the United 
States Supreme Court in the above quoted case 
and as we there said, nothing is alleged that 
was not or could not have been raised on appeal 
except the allegation of present insanity. Thus 
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the language in Goodman v. Storey, 221 Ark. 
308, 254 S.W.2d 63, 64, is applicable here: 


“In Brandon, Ex Parte, 49 Ark. 143, 4 S.W. 
452, the court said: “* * * an applica- 
tion for habeas corpus cannot be made to 
perform the function of an appeal, or writ 
of error, in correcting errors and irregulari- 
ties at the trial. To authorize the judge of 
the superior court to interfere and discharge 
a convicted prisoner in this summary fash- 
ion, the sentence must be a nullity, or the 
court which imposed it must have been 
without jurisdiction.’” 


Therefore, since the record reveals that the 
trial court found the appellant to be in custody 
under process regular on its face, and that the 
court from which the process issued was the 
court of competent jurisdiction, from what we 
have said above, and the record before us, we 
find nothing to indicate that the trial court erred 
in its judgment. As to appellant’s allegation of 
present insanity, that question can be deter- 
mined as provided by Ark.Stats. § 43-2622. 

Appellant's remaining contention for re- 
versal is that: “Each state must provide a 
clearly defined post conviction remedy by which 
claims of infringement of federal rights may be 
asserted.” 


In support of this contention appellant argues 
that to hold that habeas corpus cannot be used 
to enforce his constitutional rights deprives him 
of an opportunity to assert such rights. He then 
cites Young v. Ragen, 337 U.S. 235, 69 S.Ct. 
1073, 93 L.Ed. 1333, in support of his view that 
a State must provide a post conviction remedy 
for the vindication of his constitutional rights. 
In our view, Arkansas does provide a post con- 
viction remedy, i. e., an appeal whereby he can 
assert any alleged deprivation of his constitu- 
tional rights. If he fails to take advantage of 
this opportunity, the State need not provide 
him with limitless other methods whereby he 
could forever prolong the litigation. In Daniels 
v. Allen (Brown v. Allen), 344 U.S. 443, 503, 
73 S.Ct. 437, 444, 97 L.Ed. 469, the question now 
raised was disposed of in the following lan- 
guage: 

“Of course, nothing we have said suggests 
that the federal habeas corpus jurisdiction 
can displace a State’s procedural rule re- 
quiring that certain errors be raised on ap- 
peal. Normally rights under the Federal 
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Constitution may be waived at the trial, 
Adams v. United States ex rel. McCann, 317 
U.S. 269, 63 S.Ct. 236, 87 L.Ed. 268, and 
may likewise be waived by failure to assert 
such errors on appeal. Compare Frank v. 
Mangum, 237 U.S. 309, 343, 35 S.Ct. 582, 59 
L.Ed. 969. When a State insists that a de- 
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Such considerations of orderly appellate 
procedure give rise to the conventional 
statement that habeas corpus should not do 
service for an appeal. See Adams v. United 
States ex rel. McCann, supra, 317 U.S. at 
page 274, 63 S.Ct. at page 239. Compare 
Sunal v. Large, 332 U.S. 174, 67 S.Ct. 1588, 





fendant be held to his choice of trial strate- 
gy and not be allowed to try a different tack 
on State habeas corpus, he may be deemed 
to have waived his claim and thus have 
no right to assert on federal habeas corpus. 


91 L.Ed. 1982, with Johnson v. Zerbst, 304 
U.S. 458, 465-469, 58 S.Ct. 1019, 1023-1025, 
82 L.Ed. 1461.” 


Affirmed. 





TRIAL PROCEDURE 

Bias of Jurors, Prejudicial Remarks—Louisiana 

STATE of Louisiana v. Henry HILLS. 

Supreme Court of Louisiana, November 7, 1960, On Rehearing, April 24, 1961, 129 So.2d 12. 


SUMMARY: A Negro, convicted in a Louisiana state court and sentenced to death for the 
rape of a white woman, appealed to the state supreme court. Among others, exceptions 
were taken to the trial court’s rulings sustaining the state’s objections to defense counsel’s 
questioning prospective jurors as to whether they were members of or in sympathy with any 
religious, integration or segregation groups. The supreme court held these exceptions to 
be without merit, noting that the jury panel had been questioned as to whether the variance 
in race of the prosecuting witness and the accused would cause the jurors to have any par- 
ticular or personal bias against defendant. The court ruled that the proffered questions were 
too general, and would have confused the issues rather than determining the jurors’ imparti- 
ality. Defendant also excepted to the trial court’s overruling his objection to the assistant dis- 
trict attorney’s twice describing him in the argument as a “primitive beast of the jungle.” 
After reviewing the prosecutrix’ testimony, the supreme court held that the remarks were de- 
ductions and conclusions drawn from that testimony and were not an appeal to prejudice. 
The conviction and sentence were affirmed. Subsequently, a rehearing was granted and there- 
upon the conviction and sentence were set aside and reversed and the case remanded for a 
new trial, three justices dissenting. The court emphasized that wide latitude is to be allowed 
counsel in examining jurors on voir dire so as to uncover any likelihood of prejudice in a 
juror’s mind which might affect, even subconsciously, his decision, and thereby enable 
counsel to decide whether or not to make a peremptory challenge. It was held that the 
questions, although “inartistically phrased” were proper because membership in an organi- 
zation advocating racial segregation might be regarded as a proper notification upon which 
the defendant could wish to base a peremptory challenge. 

HAMLIN, Justice. Because of their similarity, Bills of Exceptions 
Nos. 1 and 2 will be discussed jointly. 
The defendant, Henry Hills, appeals from his Bill of Exceptions No. 1 was taken to the 
conviction of a violation of LSA-R.S. 14:42 (Ag- _ ruling of the trial judge, which sustained the 
gravated Rape) and sentence of death, pre- objection of the State to a question collectively 
senting for our consideration fourteen bills of | propounded to six prospective jurors under the 
exceptions reserved during the course of trial. following circumstances: 
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“Mr. Gulotta, counsel for the defendant: 

“Q. Are any of you in sympathy with any 
integration or segregation organizations?” 
(Emphasis ours. ) 


Objection by the State. 


“Mr. Gulotta: 

“We submit, may it please Your Honor, 
it is a proper question for the purpose of 
determining the mental condition of these 
jurors with reference to the issue in this 
case.” } 

“Mr. Dowling, District Attorney for the 
Parish of Orleans: 

“They can ask whether or not they are 
prejudiced against this particular individual. 
They can’t simply take the whole race, or 
the whole people of the organizations, or 
anything of that sort. 

“By the Court: 

“I believe for any juror to be qualified, 
he would have to state under voir dire that 
he did not have any prejudice against any 
individual. The Court sustains the State’s 
objection. I think you are going too far 
afield.” 


In Bill of Exceptions No. 1 counsel for the 
defendant state that prior to the propounding 
of the above question, previous prospective 
jurors on voir dire examination were asked the 
same or similar questions without objection by 
the State. They allege that two of the previous 
prospective jurors stated that they were mem- 
bers of the Citizens Council of New Orleans, 
a pro-segregation organization, and that the 
defendant, through his counsel, peremptorily 
challenged and excused the two jurors. 

Bill of Exceptions No. 2 was reserved to the 
ruling of the trial judge which held that the 
following question, collectively propounded to 
six prospective jurors by counsel for the de- 
fendant, was objectionable and had the effect 
of enlarging the scope of personal prejudice: 2 


1. The defendant was a colored male on trial for the 
capital offense of rape of a white female. 

2. In Bill of Exceptions No. 2, counsel for defendant 
aver: “That His Honor, the Trial Judge, then, before 
any other question or questions along the same line 
could be asked said prospective jurors, interposed an 
objection to the said line of voir dire examination, 
and stated that the question was objectionable be- 
cause the defense was trying to enlarge the scope 
of personal prejudice.” 

The Tria] Judge, in his Per Curiam, states: “The 
Court takes exception to Bill of Exception No. 2, as 
drawn by defense counsel, wherein it is stated in 
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“Do any of you gentlemen belong to any 
religious or segregation groups?” (Emphasis 
ours. ) 


In Bill of Exceptions No. 2 counsel for the 
defendant allege that the above question was 
propounded for the purpose of ascertaining and 
determining whether the prospective jurors 
were biased and prejudiced in arriving at a 
verdict and passing judgment on the guilt or 
innocence of the accused.’ 

The trial judge was of the opinion that the 
questions propounded to the prospective jurors 
were irrelevant and confusing, too general, and 
did not in any way tend to meet the test of a 
competent juror. He was of the further opinion 
that counsel for the defendant were trying to 
enlarge the scope of what could be considered 
legal prejudice or legal bias. 

Counsel for the defendant admit in brief that 
they were not entitled to challenge for cause 
those prospective jurors who would have an- 
swered that they were members of segregation 
groups or organizations, or that they were segre- 
gation sympathizers,* but they contend that in 





paragraph 2 that the trial Court, before any other 
question or questions along the same line could be 
asked said prospective jurors, interposed an objection 
to the said line of voir dire examination. The Court 
wishes to state that such was not the case, and that 
many questions had been asked as to the particular 
prejudice or bias of the prospective jurors with re- 
spect to racial relations and the primary fact that 
the defendant was of the colored race and_ the 
prosecutrix was a white female. At no time did the 
Court interpose an objection, nor did the State, 
through the District Attorney, interpose an objec- 
tion.” 

“Further, in Bill of Exception No. 2, filed by the 
defense counsel, it is stated that to save time it was 
agreed and underst by the State and by the 
defense and the Court that the Court’s ruling on 
Bills of Exceptions Nos. 1 and 2 would apply to 
the voir dire examination of other prospective jurors 
examined subsequent to the said ruling by the Court. 
Such statement is correct. It was merely another 
way of saying that if the same question or the same 
type of question was asked, that the Court's ruling 
would be consistent and would be the same.” 

8. In his Per Curiam to Bill of Exceptions No. 1, the 
Trial Judge states: 

“The objection made by the State, through the 
District Attorney, Mr. Dowling, was that the de- 
fense, on voir dire examination, could ask any Fs 
whether or not that particular juror was prejudiced 
against this particular individual, but that they could 
not go further and take the whole race or the whole 
people of an organization and ask a general ques- 
tion, which could be answered so generally that in 
no way would it indicate a prejudice against the 
particular individual.” 

4. In the case of State v. Dunn, 161 La. 532, 109 So. 
56, Error Dismissed, 273 U.S. 656, 47 S.Ct. 344, 71 
L.Ed. 825, we held that because a juror tendered an 
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order that they might have used the twelve 
peremptory challenges allowed by law to their 
best interest and advantage and as judgment 
dictated, the questions propounded to the pros- 
pective jurors as to whether they were members 
of segregation groups or organizations, or 
whether they were segregation sympathizers, 
were legally proper and should have been al- 
lowed, and that the trial judge’s denial of an 
opportunity to so question these prospective 
jurors was a denial of a fair and impartial trial 
by a fair and impartial jury, a denial of Due 
Process of Law and equal protection of the law 
under the Fifth and Fourteenth Amendments 
of the Constitution of the United States, and a 
denial of the defendant’s rights under the Bill 
of Rights of the Constitution of the State of 
Louisiana. Article I, Section 10, Louisiana 
Constitution of 1921, LSA; LSA-R.S. 15:354. 

It is to be noted at the outset, as stated by 
the trial judge, that this is not a case involving 
the opening or closing of a school, or the inte- 
gration of a school, or a question involving 
the acceptance or non-acceptance of the United. 
States Supreme Court decision (Brown v. Board 
of Education of Topeka, 349 U.S. 294, 75 S.Ct. 
753, 99 L.Ed. 1083) on the question of racial 
discrimination in public education. It concerns 
the capital crime of aggravated rape alleged to 
have been committed by a colored man upon a 
white woman. 

The record discloses that the trial judge was 
fully cognizant of LSA-R.S. 15:422(6), which 
recites that judicial notice is taken of racial con- 
ditions prevailing in this State. Prior to the 
examination on voir dire of any of the members 
of the prospective jury panel, he made the 
following statement: 


“Gentlemen of the Jury, I think I should 
read the qualification needed to serve as a 
petit juror in this case. I am reading it not 
only for the benefit of the jurors in the 
box, but for those on the rest of the panel 
as well. In order to serve as a grand juror 
or a petit juror in any of the Courts of this 
State, you must be a citizen of this State not 





accused on trial for murder was a member of the 
Ku Klux Klan, of which the deceased was also a 
member, or of that organization and of the same 
church and Bible class of which the deceased was 
a member, and of which church he was an officer, 
he was not incompetent, when it appeared that, not- 
withstanding the affiliations, the juror had not be- 
come biased or prejudiced in the case, and was in a 
position to decide it fairly and impartially. 
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less than 21 years of age, a bona fide resi- 
dent of the Parish of Orleans one year pre- 
ceding service on this particular panel, able 
to read and write the English language, not 
under interdiction or charged with any 
offense, or convicted at any time of any 
felony, providing there shall be no distinc- 
tion on account of race, color or previous 
condition of servitude. I make this mention 
to you gentlemen so that you will under- 
stand that unless you meet these qualifica- 
tions you would not be qualified to serve 
as a juror. Unless someone signifies he does 
not meet these qualifications, the Court will 
assume you do meet them.” 


The record further discloses that prior to the 
taking of the instant bills of exceptions, ques- 
tions were propounded to the jury panel as to 
whether the variance in race of the prosecuting 
witness and the accused would create a bias or 
prejudice in their minds. There were no indica- 
tive answers that this fact would cause the 
jurors to have any particular or personal bias 
or prejudice against the defendant because of 
that fact alone. The following question with 
respect to the particular offense of rape was 
asked of the jurors: 


“Do any of you gentlemen of the jury 
have a particular or personal prejudice for 
the crime of aggravated rape in and of 
itself?” 


LSA-R.S. 15:357 sets forth that the purpose 
of the examination of jurors is to ascertain the 
qualifications of the juror in the trial of the 
case in which he has been tendered, and the 
examination shall be limited to that purpose. 


“The term ‘qualification’ * * * has ref- 
erence to the state of the juror’s mind and 
not to his experience in serving on juries, 
or the lack of such experience. The purpose 
of the examination is to determine whether 
the juror stands indifferent between the 
state and the prisoner. He is considered 
indifferent when he is neither biased in 
favor of nor prejudiced against the accused; 
when he has not formed or expressed an 
opinion as to the guilt or innocence of the 
accused; and, finally, when he entertains no 
conscientious scruples which would prevent 
him from carrying the law into effect, the 
object of the law being to select impartial 
jurors to try the issue between the state 
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and the accused. * * *” State v. Swain, 
180 La. 20, 156 So. 162, 163. 


Our law is well settled that a defendant has 
no right to a trial by any particular jury or 
jurors, but has the right only to a trial by a 
competent and impartial jury. State v. McLean, 
211 La. 413, 30 So.2d 187; State v. Ramoin, 160 
La. 850, 107 So. 597. The presiding judge has 
discretion in passing upon the qualifications of 
jurors, and, in this State, his rulings on matters 
of that character will not be set aside by the 
reviewing court unless the error is manifest. 
State v. Collier, 161 La. 856, 109 So. 516; State 
v. Kifer, 186 La. 674, 173 So. 169, 110 A.L.R. 
1017; State v. Addison, 134 La. 642, 64 So. 497; 
State v. Chandler, 178 La. 7, 150 So. 386. 


“In all criminal prosecutions, the accused 
shall be informed of the nature and cause of the 
accusation against him; and when tried by jury 
shall have the right to challenge jurors per- 
emptorily, the number of challenges to be fixed 
by law.” Article I, Section 10, Louisiana Con- 
stitution of 1921. In the trials of criminal 
prosecutions punishable with death or neces- 
sarily with imprisonment at hard labor, each 
defendant shall be entitled to challenge per- 
emptorily twelve jurors, and the prosecution 
twelve for each defendant. LSA-R.S. 15:354. A 
juror may be challenged because he is not im- 
partial, the cause of his bias being immaterial. 
LSA-R.S. 15:351 (1). 


At the time the questions, supra, were dis- 
allowed on voir dire examination of prospective 
jurors, the defense had used two peremptory 
challenges. Despite this fact, counsel for the 
defendant contend that had they secured affirm- 
ative answers to their questions which would 
not have been a basis for a challenge for cause, 
supra, they could, nevertheless, have protected 
the accused against a juror or jurors unac- 
ceptable to them by using the ten remaining 
peremptory challenges, which, under the law, 
they had a legal right to use as they thought 
proper, thereby exercising the right of rejection 
rather than the right of selection. State v. 
Henry, 196 La. 217, 198 So. 910; State v. Fer- 
guson, 187 La. 869, 175 So. 603. 


Counsel for the defendant cite the cases of . 


Smith v. United States, and Brown v. United 
States (decided in one opinion), 4 Cir., 262 
F.2d 50, in which the United States Court of 
Appeals held that counsel for appellants should 
have been permitted by the trial judge to ask 


prospective jurors on the voir dire examination 
whether they were members of the Ku Klux Klan 
or the White Citizen’s Council; Raymer v. State, 
32 Okl.Cr. 385, 241 P. 499, in which the Criminal 
Court of Appeals held that the refusal of the 
trial court to permit counsel for defendants to 
question jurors as to membership in the Ku Klux 
Klan was reversible error; and, State v. Tighe, 
27 Mont. 327, 71 P. 3, where the Supreme Court 
of Montana held that it was proper for counsel 
for defendant to ask each juror, when called and 
sworn on his voir dire, whether he was a mem- 
ber of the Knights of Pythias, or of the Order 
of Odd Fellows, or of the Order of Sons of 
Hermann. We do not think that these cases 
are apposite because the questions propounded 
on voir dire examination of prospective jurors 
therein were particularized as to specific or- 
ganizations and not generalized as in the instant 
matter. 


We agree with the trial judge that the pro- 
pounded questions, supra, were too general. He 
correctly stated in his per curiam to Bill of Ex- 
ceptions No. 1, which reasoning also covers Bill 
of Exceptions No. 2: 


“* * * the question is not whether they 
belonged as members or officers or whether 
they contributed money or physical efforts 
to any particular organization, but, rather, 
if they were in sympathy with either a seg- 
regation organization or an integration or- 
ganization. Counsel for the defense states 
that it was for the sole purpose of deter- 
mining the mental condition of the prospec- 
tive jurors. 

“The Court fails to see how the mental 
condition of a prospective juror concerning 
this particular defendant, in this particular 
case, and this particular complainant or vic- 
tim, and how the answer to the question 
could in any way give some notice as to the 
mental condition of the prospective juror. 

“The question looms up, what does the 
word ‘sympathy’ mean? Many times an ap- 
pellate Court or a trial Court has sympathy 
for a particular litigant or defendant, and 
yet, must, per se, because of the law, rule 
against the individual, so that in and of 
itself sympathy does not indicate or should 
not indicate that a person would want to 
render a decision for a particular individual 
merely because he has sympathy for said in- 
dividual. 
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“The question is so general, and the Court 
wonders how the prospective jurors could 
answer such a question, whether they would 
answer yes or no. It was a double jointed 
question.” 


We do not find that the trial judge abused 
his discretion, prejudiced the defendant, im- 
paired the constitutional and statutory rights 
of peremptory challenge and rejection allowed 
the defendant, or committed manifest error. He 
complied with the essential demands of fairness 
(State v. Henry, 196 La. 217, 198 So. 910) in 
sustaining the objections advanced by the State 
to the general questions, supra. To have per- 
mitted the general questions, supra, to have 
been answered would not have determined the 
impartiality of the jurors but would have simply 
confused the issues of this cause. 


° oO o 


Bills of Exceptions Nos. 9 and 10 were re- 
served to the trial court’s overruling counsel’s 
objections to the Assistant District Attorney’s 
description of the defendant as “this primitive 
beast of the jungle,” and to his statement, “I 
wish I could call him worse than a primitive 
beast of the jungle,” which were made during 
opening argument before the jury. 

Counsel for the defendant argue that the 
phrase and statement were prejudicial, unfair, 
and improper. With respect to the statement, 
“I wish I could call him worse than a primitive 
beast of the jungle,” counsel state in brief: 


“That in our humble opinion, was not a 
legitimate argument or inference from the 
facts of the case. It was a manifest appeal 
by the prosecuting officer to the prejudice 
of the jury by injecting into the case his 
personal feelings and personal sentiments.” 
LSA-R.S. 15:381 recites: 


“Counsel may argue to the jury both the 
law and the evidence of the case, but must 
confine themselves to matters as to which 
evidence has been received, or of which 
judicial cognizance is taken, and to the law 
applicable to the evidence; and counsel shall 
refrain from any appeal to prejudice.” 
LSA-R.S. 15:382 further provides: 


“Counsel have the right to draw from 
the evidence received, or from the failure to 
produce evidence shown to be in the posses- 
sion of the opposite party, any conclusion 
which to them may seem fit, but counsel 


[VoL. 6 


have no right to draw from such evidence 
or suppression of evidence an incorrect con- 
clusion of law.” 


In interpreting the above articles our juris- 
prudence has held: 


“While it is better to omit such oppro- 
brious terms in referring to an accused, 
although there is evidence in the record, 
as there is here, tending to establish that 
the accused are of that type of men, (the 
district attorney remarked: “So now we get 
the defense that the negroes “hijacked” these 
two rats’) nevertheless, we feel satisfied that 
the remark of the district attorney, so clas- 
sifying the accused, did not operate to their 
prejudice. It is only in an extreme case of 
gross misconduct, of such nature as to in- 
fluence the jury, that a verdict will be set 
aside by reason of improper remarks made 
by the district attorney, and the court should 
then feel that the remarks contributed to 
the verdict found. State v. Johnson & Butler, 
48 La.Ann. 87, 19 So. 213; State v. Hamilton, 
124 La. 132, 137, 49 So. 1004, 18 Ann.Cas. 
981.” State v. Davis, 178 La. 203, 151 So. 78, 
80. Cf., State v. Tucker, 204 La. 463, 15 
So.2d 854. 

“A prosecuting officer is required to base 
his argument and his deductions and con- 
clusions upon the evidence adduced during 
the trial and should, therefore, confine him- 
self to a discussion of the case as presented 
with such reasonable comment thereon as 
the evidence may warrant. However, this 
court will not ordinarily set aside a verdict 
and grant a new trial because of the im- 
propriety of a statement made by the dis- 
trict attorney in his argument to the jury, 
* * * providing it does not appear from 
the record that the jury was influenced by 
such remark or that the same contributed 
to the verdict returned by them. * * *” 
State v. Fletcher, 210 La. 409, 27 So.2d 179, 
183.8 

“It is a well-settled principle that as a 
matter of law, the prosecuting officer has 
the right to press upon the jury any view 
of the case arising out of the evidence—the 
Supreme Court is bound to credit jurors 
with common intelligence, conscientious- 


8. The quotation is a correct statement of the law 
— though the conviction and sentence were set 
aside. 
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ness, and sense of duty. To justify setting 
aside a verdict of a jury, approved by the 
trial judge, on the ground of intemperate 
or improper remarks made by a District 
Attorney, we would have to be thoroughly 
convinced that the jury was influenced by 
such remarks, and also, that the remarks 
contributed to the verdict found. * * *” 
State v. Alexander, 215 La. 245, 40 So.2d 
232, 234. See, State v. Labat and Poret, 
226 La. 201, 25 So.2d 333. 


All of the evidence is made a part of Bill of 
Exceptions No. 17, which was reserved to the 
overruling of the defendant’s motion for a new 
trial, That bill will be discussed infra. The 
testimony of the prosecutrix describes in detail 
the offense which she alleges the defendant 
committed upon her. She states that when she 
was about to enter her apartment on the night 
of March 28, 1958, the defendant approached 
her and finally forced her into an alley, telling 
her that he had a gun. There, she says, he told 
her to remove her clothes—even though she was 
in her period—and knocked her to the cement. 
He hit her in the face and stomach and forced 
her to have intercourse with him three times. 
She also alleges that he tried to force his sex 
organ into her mouth. 

The phrase and statement of the Assistant 
District Attorney—“this primitive beast of the 
jungle,” and “I wish I could call him worse than 
a primitive beast of the jungle,’—are, in our 
opinion, deductions and conclusions drawn from 
the testimony of the prosecutrix. They are not 
violative of LSA-R.S. 15:381 and 15:382, supra,® 
nor are they an appeal to prejudice. 

* * * 


For the reasons assigned, the conviction and 
sentence are affirmed. 


9. In State v. Goodwin, 189 La. 443, 179 So. 591, 599, 
Bill of Exceptions No. 5 was reserved to the court’s 
permitting an alleged vituperative argument to the 
jury. The bill shows that, while the assistant district 
attorney: was Fikes! ancy 8 his appreciation of the evi- 
dence and drawing his conclusions therefrom, he 
stated that Goodwin was a man who was actuated 
by primitive instincts and not by reason. * * *” 
This Court agreed with the trial judge that there 
was evidence in the record from whick the assistant 
district attorney could logically and fairly argue that 
the conduct of the accused showed he was actin 
by primitive instincts as a creature of the jungle an 
not by reason. See, State v. Meche, 114 La. 231, 
38 So. 152; State v. Spurling, 115 La. 789, 40 So. 
xd State v. Riggio, 124 La. 614, 50 So. 600; State 

Thomas, 161 La. 1010, 109 So. 819; State v. 
Heoveet 219 La. 872, 54 So.2d 130; State v. Brazile, 
234 La. 145, 99 So. 3d 62. 


On Rehearing 
FOURNET, Chief Justice. 


After affirming the conviction and sentence in 
this case we granted a rehearing, limited to a 
reconsideration of Bills of Exceptions Nos. 1, 2, 
14 and 15.1 


Bills Nos. 1 and 2 were reserved to the ruling 
of the Trial Judge sustaining the State’s objec- 
tion to questions propounded collectively to six 
veniremen tendered to the defense by the State 
on their voir dire examination. Counsel for de- 
fendant asked the prospective jurors—the fact 
having been previously brought out that the de- 
fendant was a colored man and the victim of 
the alleged rape a white woman—(1) if they were 
“in sympathy with an integration or segregation 
organizations,” and (2) whether any of them be- 
longed to any “religious or segregation groups.” 
Following the first question, the District Attor- 
ney objected that while a prospective juror might 
be interrogated as to his prejudice against the 
particular individual accused, the question 
“could not take in the whole race or the whole 
people of an organization;” counsel for de- 
fendant stated that the sole purpose was to 
determine the mental condition of the prospec- 
tive jurors concerning the defendant; the Trial 
Judge sustained the objection (to which ruling 
Bill of Exception + 1 was reserved) and in his 
Per Curiam stated that the question was irrele- 
vant, was too general for the answer to indicate 
prejudice against any individual; was confusing 
to the Court and the jurors and was an attempt 
to enlarge the scope of what could be considered 
legal prejudice or legal bias; and when the de- 
fendant’s attorney propounded question (2) 
above, the Court ruled the question out, stating 
it was objectionable because the defense was 
trying to enlarge the scope of personal prejudice. 
In the Per Curiam to the Bill of Exception (No. 
2) reserved to that ruling, the view was ex- 
pressed that the same legal point was involved 
as in the first Bill and the Court asked that the 
reasons given in reply to the first Bill be con- 
sidered as applying to and being made part of 
the second. 

It is a general view as to voir dire examina- 


. tion that the defendant in a criminal prosecution 


is entitled to make reasonable and pertinent in- 


quiries of the prospective juror so that he may 


1. Seventeen bills of exceptions were reserved to , the 


rulings of the Trial Court. 
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exercise intelligently and wisely his right of 
peremptory challenge—since each party has the 
right to put questions to a juror not only to 
show that there exists proper grounds for a 
challenge for cause, but to elicit facts to enable 
him to decide whether or not he will make a 
peremptory challenge. For this reason, a wide 
latitude is allowed counsel in examining jurors 
on their voir dire, and the scope of inquiry is 
best governed by a liberal discretion on the 
part of the Court so that if there is any likeli- 
hood that some prejudice is in the juror’s mind 
which will even subconsciously affect his deci- 
sion, this may be uncovered. It is by examina- 
tion into the attitudes and inclinations of jurors 
before they are sworn to try a case that litigants 
are enabled to reject those persons, by use of 
peremptory challenges where necessary, who are 
deemed to be unlikely to approach a decision in 
a detached and objective manner.2 The Consti- 
tution itself (La.Const. of 1921, Art. 1, Sec. 10) 
guarantees to the accused the right to peremp- 
torily challenge jurors, “the number of chal- 
lenges to be fixed by law;” that number, in the 
trial of any crime for which the penalty is death 
or necessarily imprisonment at hard labor, is 
twelve (R.S. 15:354). The intelligent exercise 
of the right of rejection, by use of those twelve 
peremptory challenges, is the meat of the 
privilege, and can be substantially weakened by 
a restriction of questions—the answers to which 
might be regarded as informative of a juror’s 
attitude and therefore of vital importance 
to his defense. In State v. Henry, 196 La. 217, 
198 So. 910, 915, this Court quoted with approval 
from 35 C.J. at pages 387, 405 and 406; “‘* * * 
parties have a right to question jurors on their 
examination not only for the purpose of showing 
grounds for a challenge for cause, but also, 
within reasonable limits, to elicit such facts as 
will enable them intelligently to exercise their 
right of peremptory challenge, and * * ® it is 
error for the court to exclude questions which 
are pertinent for either purpose. * ° * The right 
of peremptory challenge is a substantial right, 
and its freest exercise should be permitted.’ 
* * ” (Emphasis supplied. ) 

Vion the facts revealed by the bills under 


2. 31 AsaiSeite, 121, Verbo Jury, Sec. 189; 54 A.L.R.2d 
1210 et seq.; State v. Higgs, 148 Conn. 138, 120 
A.2d 152, 54 A.L.R. 2d 1199; Pendergrass v. State, 
121 Tex. Cr. 218, 48 S.W.2d 997; 73 A.L.R. 1209, 
Anno. Juror, Racial or other Prejudice; People v. Car 
Soy, 1880, 57 Cal. 102; 50 CJ.S. Verbo Juries § 
280, p. 1068. 
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discussion and the Per Curiam thereto, it is clear 
that the inquiry proposed in the instant case, 
though inartistically phrased, was a proper one, 
and we fail to discern anything in its nature 
that would warrant denial of the privilege of 
eliciting a reply as to membership in a segrega- 
tion group or organization. Information as to 
affiliation with various associations is often 
sought by defense counsel* and while such 
membership does not necessarily disqualify one 
for service as a juror,‘ counsel have the right 
in good faith to ask jurors if they are members 
of organizations in order that defendant may 
make a more intelligent exercise of his right to 
challenge jurors peremptorily without cause, and 
thus promote the selection of a jury that is free 
from even an implied bias.5 Membership in an 
organization advocating segregation of the races 
might be regarded as a proper notification 
upon which the defendant could wish to base 
a peremptory challenge.6 In numerous cases 
refusal to allow counsel to so interrogate the 
jurors for the purpose of laying a foundation 
for peremptory challenge has been expressly 
denominated reversible error.” 

The prejudicial ruling in such case is not 
cured by the fact (as stated in the Per Curiam) 
that at the time the above questions were dis- 
allowed, the defense had used only two per- 
emptory challenges, and that prior to the trial 
of the cause twelve jurors were peremptorily ex- 


3. See comprehensive annotation, 158 A.L.R. 1361 et 
seq., “Membership in secret order or organization for 
the suppression of crime as proper subject of exam- 
ination, or ground of challenge, of juror,” supple- 
menting 31 A.L.R. 411. 

4. State v. Dunn, 161 La. 532, 109 So. 56, writ of 
error dismissed 273 U.S. 656, 47 S.Ct. 344, 71 
L.Ed. 825. 

5. For a good statement of the principle see Allen v. 
State, 28 Okl.Cr. 373, 231 P. 96; 158 A.L.R. at 
page 1365; and in  Duchenin v. State, 83 Okl.Cr. 
312, 243 P. 992, the Criminal Court of Appeals of 
Oklahoma aptly observed: “The right of challenge 
comes from the common law with the trial by jury 
itself, and has always been held essential to the fair- 
ness of trial by jury. In conferring this right the 
law gives effect to the natural impulse to eliminate 
from the jury, not only persons who are rendered 
inca tent for some of the disqualifying causes 

in the statute, but persons who by reason 
a ailice, religion, environment, association, or ap- 
pearance, or by reason of the want of information 
with reference to them the defendant may object to 
their service upon the jury, to which the disposition 
of his life or liberty is submitted.” 

6. See Wasy v. State, 234 Ind. 52, 123 N.E. 2d 462, 46 
A.L.R.2d 1389. 

7. See State v. Hoelscher, 217 Mo.App. 156, 273 S.W. 
1098; Menefee v. State, 30 Okl. Cr. 400, 936 P. 439: 
and the numerous other citations forming a para- 
graph in 154 A.L.R. at page 1364. 
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cused by the defense. Counsel may have ac- 
cepted, among the six veniremen tendered, jurors 
he would otherwise have challenged peremp- 
torily, and he was therefore deprived of infor- 
mation to which he was entitled to enable him 
to exercise judiciously his right of peremptory 
challenge. The defendant is entitled to an im- 
partial jury, and may make such inquiries as 
will enable him to secure that constitutional 
right; and while one may not be incompetent 


as a juror, yet he may hold views which, if 
known to the accused, would be deemed a good 
reason for use of a peremptory challenge. If de- 
fendant is blindly to make his peremptory chal- 
lenges, he may strike from the panel the very 
men whom he would have wished to retain, and 
retain those he would have refused.® 


* e a 


8. See State v. Mann, 83 Mo. 589; 31 A.L.R. 413. 





TRIAL PROCEDURE 
Change of Venue—Mississippi 


William STOKES v. STATE of MISSISSIPPI 


Supreme Court of Mississippi, March 6, 1961, 128 So.2d 341. 


SUMMARY: A Negro man charged with the murder of a white woman moved the Jones County, 
Mississippi, circuit court for a change of venue, on the grounds that public feeling was in- 
flamed against him because he is a Negro male and the deceased was a white woman of a 
very prominent family; that a large reward was publicized for the apprehension of defendant; 
that there was fear of mob violence; and that inflammatory speeches against defendant were 
made by highly respected attorneys requested by the court to represent him. The motion was 
overruled, and defendant was convicted and sentenced to be executed. On appeal, the state 
supreme court affirmed. The court determined that there was no proof on the record of the 
allegedly inflammatory statements by the attorneys; that six witnesses for the state testified 
that in their opinion defendant could get a fair trial; that the trial court had properly con- 
sidered all the proceedings in the voir dire examination of prospective jurors in deciding 
whether defendant could get a fair trial; and that testimony indicated that there had been no 
talk of mob violence. Pointing out that twelve of thirty-eight persons examined were disquali- 
fied for jury service because they had opinions, the court held that the voir dire examination 
showed that a fair proportion of the jurors of the county were qualified for service. Excerpts 
from the opinion on this point are printed below. 


April 8, a motion for a change of venue and 
continuance was overruled. A special venire of 
This case originated in the Second Judicial one hundred men was drawn and the trial was 


McELROY, Justice. 





District of Jones County, Mississippi. William 
Stokes was indicted on the twenty-fourth day of 
March, 1960. The indictment charged that he, on 
or about the third day of March, 1960, in the 
county and district aforesaid, did wilfully and 
unlawfully, feloniously and with malice afore- 
thought, kill and murder one Mrs. Eula Clark, a 
human being, and against the peace and dignity 
of the State of Mississippi. 
* * * 

The accused was indicted by the grand jury 
on the twenty-fourth day of March, 1960. Three 
attorneys were appointed to represent him and 
the defendant was arraigned March 30. On 


set for April 13. He was convicted and sentenced 
to be executed. 
= ad iz 

The appellant contends that the court erred 
in overruling the motion for a change of venue 
and a continuance. He sets up many grounds in 
the motion, such as: “The defendant is a male 
member of the Negro race, has incensed and 
inflamed the public feeling against him and that 
the deceased was a white woman of a very 
prominent family. There was local bitterness 
against the defendant, that there was publicized 
a large reward for the apprehension of the 
defendant and that there was fear of mob 
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violence. That in the appointment of the at- 
torneys inflammatory speeches against the de- 
fendant made by some of the attorneys that 
the court asked to represent the defendant. 
That these attorneys were widely known through- 
out the county and adjoining counties and were 
held in high respect by the public. That one was 
an immediate past county attorney and im- 
mediate past district attorney.” This motion was 
sworn to by Stewart J. Gilchrist and William O. 
Dillard. 

There is no proof in the record that such 
statements were made by the attorneys. The 
court made the statement that any reasons or 
excuses the attorneys had for not being appointed 
would be made in chambers. However, there 
is a news item in the local paper making such 
a statement. The only record that was made in 
open court in reference to the appointment of 
the attorneys was as to the’ state of health and 
if they had any other statements to make that 
it would be made in chambers before the judge. 

There is much proof on this motion for a 
change of venue and it was carried out by testi- 
mony of the witnesses through the questioning 
and selection of the jury in the trial of the case. 
Six witnesses testified for the State that in their 
opinion the defendant could get a fair trial. 
Four witnesses testified for the defense. The 
court properly considered all of the proceedings 
in the voir dire examination of the prospective 
jurors in determining whether or not defendant 
could get a fair trial. 

In Keeton v. State, 132 Miss. 732, 96 So. 179: 
Jones v. State, 133 Miss. 684, 98 So. 150, it was 
held to the effect that where the people of the 
county have not prejudged the defendant's case, 
then there is no prejudice against the accused 
and that the voir dire examination of the pros- 
pective jurors shows that a fair proportion of 
the jurors of the county are qualified for service 
in the case, it is not error for the trial judge to 
overrule a motion for a change of venue. 

In this case the voir dire examination shows 
that a fair proportion of the jurors of the county 
were qualified for service. Twelve out of thirty- 
eight jurors examined were disqualified because 
they had opinions. The court must look to all 
the attendant facts and circumstances and 
should not and will not reverse a trial judge in 
the exercise of his discretion if a fair proportion 
of the jurors examined can give the defendant a 
fair trial. Shelton v. State, 156 Miss. 612, 126 So. 
390. 
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In Shimniok vy. State, 197 Miss. 179, 19 So.2d 
760, the Court held the rule for our guidance in 
such cases was stated in Wexler v. State, 167 
Miss. 464, 142 So. 501, where it was said: “The 
granting of a change of venue is so largely in the 
discretion of the trial court that a judgment of 
conviction will not be reversed on appeal, on 
the ground that a change of venue was refused, 
unless it clearly appears that the trial court 
abused its discretion.” [197 Miss. 179, 19 So.2d 
763] 


In this particular case the questioning went on 
through the motion for a change of venue and in 
the voir dire examination. 


On behalf of the State a witness who was a 
former legislator and was well known through- 
out the county stated that he believed that the 
defendant could get a fair and impartial trial, 
that the people had not prejudged the case, that 
there was no talk of mob violence, that the case 
was no more than any other charge of murder. 
The sheriff of the county testified that the de- 
fendant could get a fair and impartial trial, that 
he had talked to a lot of people and had found 
no one who had prejudged the case, that there 
had been more than $500 obtained for the 
purpose of a reward, that there had been some 
talk that the defendant was surrounded in a 
community of the county but no one expressed 
themselves about mob violence but, to the con- 
trary, they wanted to apprehend the person for 
the purpose of turning him over to the authori- 
ties, believing that he could get a fair trial in 
the county. The other four witnesses’ testimony 
was to the same effect. The court was certainly 
within its right in overruling this motion after 
the testimony was offered on the change of venue 
and the question on the voir dire examination. 


In Wheeler v. State, 219 Miss. 129, 63 So. 2d 
517, 521, 68 So.2d 868, 70 So.2d 82, it was held: 
“Dealing first with the motion to change the 
venue, it is obvious that the killing of two 
policemen of the City of Hattiesburg, while on 
duty, would cause considerable publicity both 
through the newspapers and over the radio. Of 
course, some people are impulsive and jump to 
conclusions from a mere smattering of the facts. 
But, the great majority of people withhold their 
judgment until they ascertain all of the facts. 
One may feel that, assuming a certain state of 
facts to exist, his conclusion would be thus and 
so; but, not knowing whether this assumption is 
true or false, he is able to cast it out of his 
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thinking, and, if chosen as a juror, will look upon 
the accused as innocent, disregard what he has 
heard, and require the State to prove his guilt 
beyond every reasonable doubt. 

“A number of witnesses, testifying for the 
accused, were of the opinion that a large ma- 
jority of the people with whom they talked held 
fixed opinions that he was guilty. A greater 
number, testifying for the State, were of a 
contrary view, and expressed the opinion that 
the accused would be accorded a fair and im- 
partial trial in the county. Forrest is one of the 
most densely populated counties in the State. 
A jury was obtained from the original special 
venire of 75, plus the 2 regular juries for the 
week, and plus an additional venire of 62, 
or a total of 161. Of this number, 18 were ex- 
cused on account of partial or fixed opinions, 
and 16 because of conscientious scruples against 
the infliction of the death penalty. Less than 
12% of the prospective jurors had made any 
prejudgment of the case. The entire voir dire 
examination appears in the record. It reflects 
vigilance on the part of the trial judge to see that 
a fair and impartial jury should be empaneled 
to try the case. Moreover, appellant had.already 
accepted 10 jurors before his peremptory chal- 
lenges were exhausted. 

“On this proposition there is great similarity 
in the facts of this case and the case of Shim- 
niok v. State, 197 Miss. 179, 19 So. 2d 760. In 
that case, the deceased was an ex-sheriff and a 
very popular man in Wayne County. The de- 
fendants were strangers. Much publicity had 
been given to the killing through the news- 
papers and otherwise. The evidence for the 
State was to the effect that the case had not been 
prejudged by the public and that the appellants 
could obtain a fair and impartial trial before a 
jury from that county. From the special venire of 
150 men, it appeared that ten were excused on 
account of fixed opinions. The Court in its 
opinion referred to the fact that the trial judge 
saw the witnesses, who testified on the motion, 
and the potential jurors as they were being 
questioned, and concluded that he was in much 
better position to judge of their credibility than 
was the appellate court. Under such circum- 
stances it was there held that the trial judge 
had not abused his discretion in overruling the 
application for change of venue. See also Wexler 
v. State, 167 Miss. 464, 142 So. 501; Dalton v. 
State, 141 Miss. 841, 105 So. 784; Musselwhite v. 
State, 212 Miss. 526, 54 So.2d 911. 


“For like reasons, we are unable to say that 
the trial court abused its discretion; and we, 
therefore, hold that no reversible error was 
committed in overruling the application for a 
change of venue or in overruling the motion 
to quash the indictment on the ground of ill- 
will or prejudgment of the case.” Golden v. 
State, 220 Miss. 564, 71 So.2d 476, held to the 
same effect. 

Gallego v. State, 222 Miss. 719, 77 So.2d 321, 
327, held: “The trial judge was fair and im- 
partial, and he saw to it that no juror served 
on the panel who had any doubt in regard to 
being able to disregard what he had read 
about the case, and try the defendant on the 
testimony given from the witness stand. The 
district attorney, although developing the testi- 
mony and prosecuting the case with conspicuous 
ability, was exceedingly fair, and took no undue 
advantage of the accused, either in the presenta- 
tion of the evidence or his argument to the 
jury. It is conceded in the briefs of counsel that 
he and the sheriff of the county raised a fund 
for the expense necessary to enable the de- 
fendant’s mother to come from Hawthorne, Cali- 
fornia, to Pascagoula, Mississippi, to testify as 
to the life story of the accused on the question 
of whether he was sane or insane, she and the 
accused being without means to otherwise defray 
the expense of her transportation. 

= = = = = o = o o o 

“On the application for a change of venue, 
it is a matter of common knowledge that when 
such an application is granted the case is trans- 
ferred to another nearby county for trial, since 
the county where the crime is committed is to 
bear the expense of the attendance of State's 
witnesses and of the entire trial elsewhere. 
The newspapers hereinbefore mentioned have a 
general circulation in the adjoining counties, 
except that the circulation of the local news- 
papers referred to as being published in Jackson 
County would probably have been confined 
largely to that county; and therefore the news 
items complained of as appearing in the other 
newspapers heretofore mentioned would natural- 
ly have been read by the general public in each 
of the nearby counties in regard to such a wilful, 
brutal, remorseless, and callous murder of a 


. peace officer as was detailed in such news items 


under the conspicuous headlines of the papers 
wherein they were published.” 
= ia = 


Affirmed. 
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TRIAL PROCEDURE 
Habeas Corpus—California 


[Vox. 6 


Application of John MURAVIOV for a Writ of Habeas Corpus. 
District Court of Appeal, Second District, Division 3, California, May 26, 1961, 13 Cal. Rptr. 466. 


SUMMARY: A man who was unable to speak or understand English sought a writ of habeas 
corpus in a California district court of appeal. Petitioner had been convicted of non-support 
of minor children in a California municipal court and the conviction was affirmed by the 
Appellate Department of the Superior Court, Los Angeles. At that trial petitioner had not 
been represented by counsel nor provided with an interpreter, He then sought a writ of habeas 
corpus, arguing that, because of his inability to understand either the proceedings against 
him or his right to be represented by counsel, he had been deprived of due process of law. 
The district court of appeal refused to release petitioner from custody, but instead ordered 
a retrial, holding that his constitutional rights had been violated, and that habeas corpus was 


the appropriate remedy to protect the rights. 
PER CURIAM 


Petitioner, John Muraviov, was convicted of 
a violation of Penal Code, § 270 (wilful omission 
to furnish necessary support for minor child), 
and he was sentenced by the Municipal Court 
of the Los Angeles Judicial District to serve a 
term of 180 days imprisonment in the county jail 
therefor. Subsequently said judgment of convic- 
tion was affirmed on appeal by the Appellate 
Department of the Superior Court, Los Angeles. 

Thereafter this court granted a writ of habeas 
corpus upon Muraviov’s petition which alleged 
in essence that Muraviov was unable to speak or 
understand English, that he was not represented 
by counsel at the arraignment or at the trial, 
that no interpreter was present at either the 
arraignment or the trial, and that, by reason of 
all of said matters, petitioner was denied due 
process of law and that his constitutional rights 
were violated. Further proceedings in the mu- 
nicipal court were ordered stayed until further 
order of this court or final determination of this 
proceeding. 

Return to the writ was thereafter made; hear- 
ing held before this court; and the matter was 
ordered submitted. 

Examination of the entire record before us 
compels the conclusion that petitioner was not 
accorded due process of law; that his constitu- 
tional and statutory right to be represented by 
counsel was violated; that, therefore, his convic- 
tion was void and that the cause should be sent 
back to the municipal court for retrial in ac- 
cordance with the views expressed in this opin- 
ion. 

The allegations of petition for writ and sup- 


porting declaration, as well as our observation 
and interrogation of petitioner at the hearing 
before us, sufficiently establish that petitioner 
does not speak nor understand English, that he 
did not with intelligent understanding waive his 
right to assistance of counsel, that he was not 
represented by counsel (and that he did not 
have the aid of an interpreter) at the arraign- 
ment or at the trial. 

There can be no doubt that due process of 
law and a defendant’s constitutional rights are 
violated where the defendant's ignorance or in- 
ability to intelligently understand his legal and 
constitutional rights render it impossible for him 
to understand the nature of the proceedings be- 
ing taken against him or to make an intelligent 
and competent waiver of counsel. People v. 
Chesser, 29 Cal.2d 815, see pages 821-822 of said 
opinion and cases cited therat, 178 P.2d 761, at 
pages 764, 765. 

It is established also that a defendant is entitl- 
ed to counsel in any criminal action (unless he 
has waived his right thereto with intelligent 
understanding ); and that habeas corpus is the 
appropriate remedy to protect and enforce such 
constitutional right by directing that the cause 
be retried. In re McCoy, 32 Cal.2d 73, 76-77, 194 
P.2d 531; In re James, 38 Cal.2d 302, 313-314, 
240 P.2d 596; cf. McNeal v. Culver, 365 US. 
109, 81 S.Ct. 413, 5 L.Ed.2d 445; Cal.Const. art. 
I, § 13; Pen.Code, § 686. 

The return first shows that the register of 
actions recites that, when petitioner was arraign- 
ed, he was informed of the charge against him 
“and of his legal rights.” It next appears from 
the record that, when the cause came on later 
for trial the trial court merely asked defendant 
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four questions to which defendant gave monosyl- 
labic “yes” and “no” answers. One of said ques- 
tions was: “Do you understand and speak Eng- 
lish?” to which question the defendant an- 
swered, “Yes.” 


On the bare face of the record, this might be 
regarded as evidence establishing that petitioner 
understood and spoke English, and it undoubt- 
edly afforded a basis for the appellate depart- 
ment’s holding on the appeal that “[t]here is 
evidence to sustain the trial judge’s determina- 
tion that appellant understood and spoke Eng- 
lish.” However, it should be obvious that, if 
petitioner was unable to understand or speak 
English, his monosyllabic “yes” and “no” an- 
swers had no meaning. 


A further examination of the record shows that 
petitioner did not offer any defense; that he did 
not testify nor crossexamine; that the trial court 
notwithstanding failed to inform petitioner of 
his right to counsel upon the trial or the sentenc- 
ing, and that the trial court made no inquiries to 
elicit whether petitioner was waiving right to 
counsel with intelligent understanding. See 
People v. Chesser, supra, 29 Cal.2d 815, 821-822, 
178 P.2d 761. 


Additionally, the trial court made no finding 
nor determination that petitioner understood and. 
spoke English until nearly a month after the trial, 


judgment of conviction and sentence. Said deter- 
mination was made in connection with the denial 
of a motion of defendant for an order requir- 
ing the county to pay for reporter’s transcript on 
appeal. 

The function of habeas corpus is more sweep- 
ing than direct attack by appeal; and, where it 
appears as it does herein that due process and 
petitioner’s constitutional rights were denied 
even though the judgment of conviction is ap- 
parently valid on its bare face, this court has 
the duty of seeing to it that an unfair trial 
in violation of constitutional rights be set aside 
and that the cause be sent back for retrial afford- 
ing opportunity to the defendant to be repre- 
sented by counsel and to have the aid of an 
interpreter. 24 Cal.Jur.2d 445, 564-565; In re 
McCoy, supra, 32 Cal.2d 73, 194 P.2d 531; Mc- 
Neal v. Culver, supra, 365 U.S. 109, 81 S.Ct. 413 
5 L.Ed.2d 445. 

Under the circumstances herein, petitioner 
however is not entitled to have the charge 
against him dismissed and to be released from 
constructive custody. In re McCoy, supra, In re 
James, supra, 38 Cal.2d 302, 240 P.2d 596. It is, 
therefore, ordered that petitioner be remanded 
to the municipal court for retrial with oppor- 
tunity to defendant to be represented by counsel 
and to have the aid of an interpreter. Pen.Code, 
§ 1484. 





TRIAL PROCEDURE 


Juries—Arkansas 


Luther BAILEY v. Lee HENSLEE, Superintendent of Arkansas State Penitentiary. 
United States Court of Appeals, Eighth Circuit, March 17, 1961, Rehearing Denied May 4, 1961, 287 


F.2d 936. 





SUMMARY: A Negro, convicted in 1956 of rape in an Arkansas state court in Pulaski County, 
appealed to the state supreme court, contending that the trial judge erred in refusing to 
quash the jury panel because of the alleged systematic exclusion of Negroes. The court found 
no evidence of such exclusion and affirmed the conviction. 2 Race Rel. L. Rep. 997 (1957); 
cert. denied, 355 U.S. 851, 2 Race Rel. L. Rep. 1097 (1957). After extensive litigation dur- 
ing which the case twice reached the United States Supreme Court (see 3 Race Rel. L. Rep. 
758 and 868, 4 Race Rel. L. Rep. 170 and 850, 5 Race Rel. L. Rep. 226), the accused for 
a second time petitioned the federal district court for habeas corpus, on the grounds that 
the jury commissioners had during the 1956 term and from 1938 through March, 1960, 
systematically limited Negroes in selecting jury panel members for the criminal division of 
the court wherein he was tried, that no Negro jury commissioner had ever been appointed 
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by a judge of that court, that there had been systematic exclusion of Negroes to serve on 
the jury panel for the civil divisions of that court, and that petitioner’s Fourteenth Amend- 
ment rights were thereby violated. The federal court stated that the precise question before 
it was whether there had been discrimination in the jury panel which tried and convicted 
the petitioner, and held that the evidence did not make out a prima facie case of discrimina- 
tion. 5 Race Rel. L. Rep. 846 (1960). On appeal, the Court of Appeals for the Eighth 
Circuit reversed and remanded. The court found that there had been from one to three 
Negroes on the regular petit jury panel in each term of the criminal division of the Pulaski 
County circuit court since 1952 and therefore that there had been no exclusion of Negroes 
from that panel in that period. However, considerable evidence was noted pointing to syste- 
matic exclusion of Negroes on panels in the civil divisions of that court and in the criminal 
division’s panel of alternate and special panels; and it was further pointed out that poll 
tax receipts in the county were given racial marks and the jury commissioners, except per- 
haps for two terms, identified the names of Negroes on the lists by racial designations. From 
these and other cited facts, the court concluded that “a prima facie case of limitation of 
members of the Negro race in the selection of this defendant’s petit jury panel was estab- 
lished, that the State did not rebut it, and that the District Court’s conclusion to the con- 
trary was clearly erroneous.” The district court was directed to grant a stay of execution 
pending retrial, and to enter a dismissal of defendant’s present petition for habeas corpus 
if he is retried, but to grant the petition if he is not retried within 9 months from the date 
of the instant opinion. 


Before VOGEL and BLACKMUN, Circuit Judges, and DAVIES, District Judge. 


BLACKMUN, Circuit Judge. formation and convicted by an all-white petit 





On January 18, 1960, the Supreme Court of 
the United States, in Bailey v. Henslee, 361 U.S. 
945, 80 S.Ct. 408, 4 L.Ed.2d 364, entered the 
following order: 


“Petition for writ of certiorari to the 
United States Court of Appeals for the 
Eighth Circuit denied without prejudice to 
a further application for writ of habeas 
corpus in the appropriate United States 
District Court, on the question whether 
members of petitioner's race were delib- 
erately and intentionally limited and ex- 
cluded in the selection of petit jury panels, 
in violation of the Federal Constitution.” 


Pursuant to this suggestion Luther Bailey, who 
is the defendant-prisoner concerned and who is 
now confined in the Arkansas State Penitentiary, 
petitioned the United States District Court for 
the Eastern District of Arkansas for a writ 
of habeas corpus. He based his case on the 
issue specified by the Supreme Court. After a 
hearing and the introduction of evidence his 
petition was denied. Bailey v. Henslee, 
D.C.E.D.Ark., 184 F.Supp. 298. Judges of this 
court granted the certificate of probable cause 
required by 28 U.S.C.A. § 2253 and the appeal 
is now before us. 

Bailey, an adult Negro, was charged by in- 


jury in September 1956 (the March 1956 term) 
in the Circuit Court, First Division, Pulaski 
County, Argansas, of the crime of rape (as 
defined in §§ 41—3401 and 41—3402 of Arkansas 
Statutes, 1947) committed in Little Rock on 
June 14, 1956. The jury did not render a verdict 
of life imprisonment in the state penitentiary 
at hard labor, as it had the right to do under 
§§ 41—3403 and 43—2153 and therefore, in line 
with the interpretation consistently given § 43— 
2153 by the Supreme Court of Arkansas,! Bailey 
was sentenced to death? Since his conviction 
and sentence, his case has found its way several 
times into the appellate courts. We set forth in 
the margin, for background, its step-by-step 
progress.* 

1. Kelley v. State, 133 Ark. 261, 202 $.W. 49, 54; 

Clark v. State, 169 Ark. 717, 729, 276 S.W. 849, 

853-854; Smith v. State, 205 Ark. 1075, 172 S.W.2d 

248, 249; Turner v. State, 224 Ark. 505, 275 S.W. 

2d 24, 31. 

No date for execution has presently been fixed 

pursuant to § 43-2623. 

8. (a) The first state court appeal. Bailey took an 
smnee from the judgment of conviction. Errors 
alleged concerned the sufficiency of the evidence, 
the denial of procedural motions, the reception and 
exclusion of evidence, and instructions. Most of these 
are matters not for our present concern. One assign- 
ment, however, had to do with the court’s alleged 
error in overruling Bailey’s motion “to quash the 
regular panel and the special panel of the petit 
jury”; another related to the court’s alleged error 
“in not allowing the Jury Commissioners, for the 
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We emphasize, initially, that the question of 
Bailey’s guilt is not now before us.* This is a 
situation where, as the United States Supreme 
Court once described the posture of another 
Arkansas case, “* * * what we have to deal 
with is not the petitioners’ innocence or guilt but 
solely the question whether their constitutional 
rights have been preserved.” Moore v. Dempsey, 
261 U.S. 86, 87-88, 43 S.Ct. 265, 67 L.Ed. 543. 

While the three of us who have heard the 
present appeal would naturally be hesitant and 


March term 1952 to the March term 1956 inclusive, 
to testify.” 

The pe li Supreme Court upheld the refusal 
to permit testimony from the jury commissioners 
because (1) they “had not been subpoenaed * * * 
and were not present”, and (2) no offer of proof 
had been made. It apparently also upheld the 
denial of the motion to quash because it regarded 
the deputy clerk’s testimony, which was received, 
as, contrary to the defense’s argument, not suf- 
ficient to show racial discrimination. All other issues 
were decided adversely to Bailey and the judgment 
was affirmed. Two justices would have granted a 
rehearing on a lesser offense instruction issue. Bailey 
v. State, 227 Ark. 889, 302 S.W.2d 796. Certiorari 
was denied by the United States Supreme Court. 
Bailey v. State of Arkansas, 355 U.S. 851, 78 S.Ct. 
77, 2 L.Ed.2d 59. 

(b) The second state court proceeding and ap- 

eal. Bailey then filed in the state court a petition 
or a writ of habeas corpus. He alleged denial of 
compulsory process as to the jury commissioners, 
in violation of the Arkansas (Article 2, § 10) and 
the United States (14th Amendment) Constitutions, 
and systematic limitation of Negroes in the selec- 
tion of petit juries in the court where he was tried. 
This petition was amended, however, so that it 
recited | that it was brought under Act 419 of the 
1957 Acts of Arkansas (the Uniform Post-Convic- 
tion Procedure Act, codified as is 43-3101 to 43-3110 
of the Arkansas Statutes and later repealed by Act 
227 of the 1959 Acts of Arkansas) and that his 
conviction was void or voidable in that he was 
denied the right of compulsory process. This re- 
vision evidently contained no reference to the issue 
of systematic limitation of Negroes in the selection 
of petit jury panels. At the hearing it was shown 
that prior to the trial the defense had requested 
the code of court to issue subpoenas for the jury 
commissioners and that the court had refused to 
allow the clerk to do this. The petition was denied. 
The Arkansas Supreme Court affirmed on the 
grounds (1) that the 1957 Act authorized a pro- 
ceeding to set aside a sentence if “the alleged error 
has not been previously and finally litigated or 
waived” and (2) that under the circumstances of 
the case the compulsory process issue either had 
been finally litigated on the first appeal or had 
been waived. Bailey v. State, 229 Ark. 74, 313 
S.W.2d 388. Again certiorari was denied by the 
United States Supreme Court but this time “without 
prejudice to an application for a writ of habeas 
corpus in an appropriate United States District 
Court.” Bailey v. State of Arkansas, 358 U.S. 869, 
79 S.Ct. 101, 3 L.Ed.2d 101. 

(c) The first federal court proceeding and appeal. 
Pursuant to this suggestion by the Supreme Court, 
Bailey filed his second petition for a writ of habeas 
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disinclined to differ with conclusions reached by 
the panel (on which one of us sat) of this court 
which heard the first federal appeal in the case, 
Bailey v. Henslee, 8 Cir., 264 F.2d 744, and 
while we agree that the posture of that appeal 
and the record then before the court clearly 
called for the affirmance of the District Court’s 
denial of the second petition for a writ of 
habeas corpus, and for the reasons set forth in 
that opinion, we are now confronted with the 
Supreme Court’s order of January 18, 1960. We 
regard that order as a directive authorizing 
not only a new petition by this defendant 
but, as well, his making of a new record on the 
single issue now presented. The record has been 
made at the hearing and upon the evidence 
presented to Judge Young on the third and 
present application for the writ. We must base 
the conclusion we are now to reach on this new 
record unencumbered by limitations and short- 
comings, if any, which may have characterized 





corpus. This one was presented to the United States 
District Court for the Eastern District of Arkansas. 
He alleged violation of his Fourteenth Amendment 
rights in the trial court’s denial of compulso: 
process. Apparently in this federal proceeding itse 
there was no request for compulsory F aseag no 
witnesses appenren. and no offer of proof was made. 
Judge Henley found that there had been a denial 
of such prone. by the state court but nevertheless 
denied the petition for the writ. He did so on the 
grounds that a state prisoner, under 28 U.S.C.A. 
§ 2254, must first exhaust his available state 
remedies; that this required him to present to the 
Supreme Court of Arkansas on the first appeal his 
contention that there was error in the denial of his 
request for compulsory process; that this issue had 
not been litigated on the first state appeal and 
therefore had been waived; and that the attempt 
to raise the question under the 1957 Act procedure 
did not constitute an exhaustion of state remedies. 
Bailey v. Henslee, D.C.E.D.Ark., 168 F.Supp. 314. 
An appeal was taken to this court on the grounds of 
deprival of due process, nonwaiver, and exhaustion 
of state remedies. This court, by a unanimous panel, 
affirmed and held that if there was error in the 
state court’s refusal to have the jury commissioners 
subpoenaed, that was a matter for proper appeal to 
the State Supreme Court; that an application for 
habeas corpus cannot serve as an appeal; and that, 
not having urged the alleged error on appeal, it 
was waived me constituted a failure to exhaust state 
remedies. Bailey v. Henslee, 8 Cir., 264 F. 2d 744. 
It was by way of response to the defendant’s ensu- 
ing petition for certiorari (his third) from that 
action of this court that the order set forth in full 
at the beginning of this opinion was issued. 

4. The evidence is set forth in the first opinion of the 

* Supreme Court of Arkansas, Bailey v. State, supra, 
227 Ark. 889, 302 S.W.2d 796, and no purpose 
would be served, even if it were pertinent, in re- 
peating it here. This court has already observed, 
‘The evidence of guilt is without substantial dis- 
pute”. Bailey v. Henslee, supra, at page 746 of 264 
F.2d. 
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the prior record in this long continued litigation. 
We also regard the Supreme Court’s order as a 
directive requiring us to proceed to the merits of 
the issue apart from any procedural considera- 
tions, such as exhaustion of state remedies, or 
other concern for orderly administration of crim- 
inal justice which thus far seem to have de- 
feated this particular defendant. 

Arkansas Statutes, 1947, as amended, provide 
the method of choosing jury commissioners and 
jurors.© This statutory procedure, of course, is 
followed in Pulaski County. The Circuit Court 
has a term in that county each September and 
March. § 22—310. As a matter of local practice, 
the Court there operates in three divisions. The 
First Division is concerned exclusively with 
criminal cases. The Second and Third Divisions 
are concerned with civil cases. Each division has 
its own jury commissioners and the juries se- 
lected by each set of commissioners operate 
only in the particular division. One exception 
to this division practice took place during the 
March 1956 term (the one at which the de- 
fendant was convicted) when 17 jurors were 
transferred from the Third Division to the First 


od 


5. A poll tax receipt is necessary to qualify a person 
as an elector. § 3-104.2. The circuit court selects 3 
qualified commissioners at each term. § 39-201. The 
commissioners select from the electors of the county 
or its subdivision not less than 24 nor more than 36 
“persons of good character, of approved integrity, 
sound judgment and reasonable information” to 
serve as petit jurors at the next term and, when 
ordered by the court, additional persons, so qualified 
and not exceeding 12 in number, as alternate petit 
jurors; these are set forth in separate lists which are 
certified, sealed and delivered to the judge who in 
turn delivers them to the clerk. §§ 39-208, 39-206 
and 39-209. Within the 30 days preceding the next 
term, the clerk opens these lists and delivers copies 
of them to the sheriff who summons the persons 
named to attend the term. § 39-210. At the term 
a petit jury panel of 24 or 36, as the court may 
direct, is formed from the lists of jurors and alter- 
nates. § 39-215. The court also directs the commis- 
sioners to provide a list of not less than 25 names in 
addition to the regular panel and alternates for the 
use of the court in cases when the regular panel 
may be exhausted in impaneling any jury. §§ 39- 
220 and 39-220.1. This list is also sealed and is 
opened when the court determines that a panel can- 
not be completed from the list of regular and alter- 
nate jurors or that it will be exhausted. § 39-221. If 
it becomes evident that the special panel should be 
supplemented the court may recall the jury commis- 
sioners to perform this task. § $39-221.1. A person 
who has served on a regular panel of the petit jury 
is ineligible (with certain exceptions not pertinent 
here) to serve again for a period of 2 years. § 39- 
225. A prospective juror may be challenged for 
cause. § 39-228. Peremptory challenges are provided 
for, both as to civil cases, § 39-229, and as to 
criminal cases, §§ 43-1921 and 43-1922. 
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Division in connection with the trial of Emmett 
Earl Leggett;® afterward they were returned 
to the Third Division and were not used again 
in the First Division. This transfer had nothing 
to do with Bailey's case. Between 1939 and 1956 
any juror who was selected for service in either 
the Second or the Third Division was legally 
qualified to serve in the First Division. 

Most of the pertinent facts having to do with 
Negro representation on the Pulaski County 
panels are set forth in the opinion below at 184 
F.Supp. 298, as well as in this court’s first opin- 
ion in 264 F.2d 744, and these facts need not be 
reviewed in detail here. We mention only that 
there has been Negro representation, at least 
since 1952, on the regular panels of the First 
Division; that there has been no (or, at the 
most, one) instance of Negro representation on 
the alternate panels; that there is no positive 
evidence of any Negro representation on the spe- 
cial panels; that since 1939 no Negro has served 
on any panel in the Second and Third Divisions; 
and that there has been, to an extent at least, 
some designation of race in the jury records. 
Bailey’s Exhibit 1, to which reference is made in 
Judge Young’s Table at page 301 of 184 F.Supp., 
also covers the 4 years from September 1956 
through March 1960 and would show race rep- 
resentation for the court terms held during 
that period. Specifically, that exhibit (which the 
parties stipulated sets forth facts to which the 
present Deputy Clerk would have testified if 
called) shows the presence of from one to 
three Negroes on the regular panel in each of 
these later terms, the identity of all Negroes 
who have served since 1952, and the absence 
of any Negro’s name among the alternates.7 


6. See Leggett v. State, 227 Ark. 393, 299 S.W.2d 59. 
7. We recognize that the parties are not in accord as 
to the propriety of jury selection evidence here for 
the period after the March 1956 term. (While the 
State objected to the post-March 1956 data, the 
court reserved ruling on that objection; the record 
itself discloses the making of no formal ruling there- 
after. Judge Young’s Table does not embrace this 
data.) There is no question of the propriety of this 
kind of evidence for a suitable period before that 
term to the extent it bears upon the alleged plan of 
exclusion or limitation. Patton v. State of Mississippi, 
332 U.S. 463, 68 S.Ct. 184, 92 L.Ed. 76, and other 
cases cited in Footnote 10, infra. We are not here 
concerned with the question whether intent as a 
factor in crime is properly proved by evidence of 
prior acts of a kindred character. See, for example, 
Kansas City Star Company v. United States, 8 Cir., 
240 F.2d 643, 650-651, certiorari denied 354 U.S. 
923, 77 S.Ct. 1381, 1 L.Ed.2d 1488. Instead, we are 
here concerned with a pattern of jury selection 
which bears upon constitutional aspects of a criminal 
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So much for the facts. In turning to the legal 
aspects of the case, we feel that a preliminary 
review of established principles is in order: 

The right of a defendant in a criminal prosecu- 
tion to a trial “by impartial jury” is guaranteed 
by Article 2, Section 10, of the Constitution of 
the State of Arkansas. When a right to a jury 
trial exists,° then, as was emphasized many 
years ago by the United States Supreme Court, 
a jury’s proper composition is fundamental: 


“(T)he constitution of juries is a very 
essential part of the protection such a mode 
of trial is intended to secure. The very idea 
of a jury is a body of men composed of the 
peers or equals of the person whose rights 
it is selected or summoned to determine; 
that is, of his neighbors, fellows, associates, 
persons having the same legal status in so- 
ciety as that which he holds.” Strauder v. 
West Virginia, 1879, 100 U.S. 303, 308, 25 
L.Ed. 664. 


Strauder and a long line of succeeding Su- 
preme Court cases hold that discrimination on 
the basis of race or ancestry in the selection of 
persons for service on grand or petit jury panels 
is violative of the equal protection clause of the 
Fourteenth Amendment.!® A federal statute 


trial. We feel that it is not improper for us to con- 
sider, for what it is worth, any evidence which, cou- 
pled and consistent with that as to prior terms, tends 
to show a pattern in jury selection. This we think, is 
demanded by the nature and possible result of this 
particular case, namely, the constitutionality of jury 
selection and the capital punishment which may 
befall the defendant. 

8. Anderson v. State, 200 Ark. 516, 139 S.W.2d 396, 
398; Lane v. State, 168 Ark. 528, 270 S.W. 974, 
975. 

9. The Fourteenth Amendment, of course, does not 
compel a state to provide trial by jury. Snyder v. 
Commonwealth of Massachusetts, 291 U.S. 97, 105, 
54 S.Ct. 380, 78 L.Ed. 674; Palko v. State of 
Connecticut, 302 U.S. 319, 324, 58 S.Ct. 149, 82 
L.Ed. 288; Fay v. People of State of New York, 332 
U.S. 261, 288, 67-S.Ct. 1613, 91 L.Ed. 2043. 

10. Neal v. Delaware, 103 U.S. 370, 394, 397, 26 L.Ed. 
567; Bush v. Commonwealth of Kentucky, 107 U.S. 
110, 1 S.Ct. 625, 27 L.Ed. 354; Gibson v. State of 
Mississippi, 162 U.S. 565, 16 S.Ct. 904, 40 L.Ed. 
1075; Carter v. State of Texas, 177 U.S. 442, 447, 
20 S.Ct. 687, 44 L.Ed. 839; Rogers v. State of 
Alabama, 192 U.S. 226, 231, 24 S.Ct. 257, 48 L.Ed. 
417; Martin v. State of Texas, 200 U.S. 316, 321, 
26 S.Ct. 338, 50 L.Ed. 497; Norris v. State of 
Alabama, 294 U.S. 587, 589, 55 S.Ct. 579, 79 L.Ed. 
1074; Hollins v. State of Oklahoma, 295 U.S. 394, 55 
S.Ct. 784, 79 L.Ed. 1500; Hale v. Commonwealth 
of Kentucky, 303 U.S. 613, 616, 58 S.Ct. 753, 82 
L.Ed. 1050; Pierre v. State of Louisiana, 306 U.S. 
354, 59 S.Ct. 536, 83 L.Ed. 757; Smith v. State 
of Texas, 311 U.S. 128, 129-130, 61 S.Ct. 164, 85 
L.Ed. 84; Hill v. State of Texas, 316 U.S. 400, 62 


supplements this rule. 18 U.S.C.A. § 243. This 
does not mean, however, that a jury must have 
proportional representation of races in order 
to assure the equal protection of the laws. State 
of Virginia v. Rives, 100 U.S. 313, 322-323, 25 
L.Ed. 667; Akins v. State of Texas, 325 U.S. 398, 
403, 65 S.Ct. 1276, 89 L.Ed. 1692. Proportional 
racial limitation as such is forbidden. Cassell v. 
State of Texas, 339 U.S. 282, 286-287, 70 S.Ct. 
629, 94 L.Ed. 839. A defendant has no right 
even to have his race represented on his jury." 


“What an accused is entitled to demand, 
under the Constitution of the United States, 
is that, in organizing the grand jury as 
well as in the empaneling of the petit jury, 
there shall be no exclusion of his race, and 
no discrimination against them, because of 
their race or color.” Martin v. State of 
Texas, 200 U.S. 316, 321, 26 S.Ct. 338, 339, 
50 L.Ed. 497. 


Furthermore, inequality or disproportion in the 
number finally selected does not in itself show 
discrimination. Akins v. State of Texas, supra, 
at page 403 of 325 U.S., at page 1279 of 65 S.Ct. 

Discrimination in a jury’s selection must of 


S.Ct. 1159, 86 L.Ed. 1559; Akins v. State of Texas, 
325 U.S. 398, 400, 65 S.Ct. 1276, 89 L.Ed. 1692; 
Patton v. State of Mississippi, supra, at page 465 of 
332 U.S., at page 185 of 68 S.Ct.; Brunson v. State 
of North Carolina, 333 U.S. 851, 68 S.Ct. 634, 92 
L.Ed. 1182; Cassell v. Texas, 339 U.S. 282, 70 S.Ct. 
629, 94 L.Ed. 839; Ross v. State of Texas, 341 U.S. 
918, 71 S.Ct. 742, 95 L.Ed. 1352; Brown v. Allen, 
344 U.S. 448, 470, 73 S.Ct. 397, 97 L.Ed. 469; 
Avery v. State of Georgia, 345 U.S. 559, 73 S.Ct. 
891, 97 L.Ed. 1244; Hernandez v. State of Texas, 
347 U.S. 475, 74 S.Ct. 667, 98 L.Ed. 866; Reece 
v. State of Georgia, 350 U.S. 85, 87, 76 S.Ct. 167, 
100 L.Ed. 77; Eubanks v. State of Louisiana, 356 
U.S. 584, 585, 78 S.Ct. 970, 2 L.Ed.2d 991; See Car- 
ruthers v. Reed, 8 Cir., 102 F.2d 933, 939, certiorari 
denied 307 U.S. 648, 59 S.Ct. 1047, 83 L.Ed. 1523; 
Note Anderson v. State, 40 Ala.App. 509, 120 
So.2d 397, certiorari denied 270 Ala. 575, 120 So. 
2d 414, certiorari granted 364 U.S. 877, 81 S.Ct. 
165, 5 L.Ed.2d 100. 

There have also been suggestions that it is vio- 
lative of due process. United States ex rel. Goldsby 
v. Harpole, 5 Cir., 263 F.2d 71, 81, certiorari denied 
361 U.S. 838, 850, 80 S.Ct. 58, 4 L.Ed.2d 78; Wong 
Yim v. United States, 9 Cir., 118 F.2d 667, 669, 
certiorari denied 313 U.S. 589, 61 S.Ct. 1112, 85 
L.Ed. 1544; See Fay v. People of State of New 
York, supra, at page 284 of 332 U.S. at page 1625 
of 67 S.Ct., note 27; Hall v. United States, 83 U.S. 
App.D.C. 166, 168 F.2d 161, 164, 4 A.L.R.2d 1193, 
certiorari denied 334 U.S. 853, 68 S.Ct. 1509, 92 
L.Ed. 1775. 

1l. Neal v. Delaware, supra at page 394 of 108 U‘S.; 
Bush v. Commonwealth of Kentucky, supra, at page 
117 of 107 U.S. at page 631 of 1 S.Ct.; Akins v. 
State of Texas, supra, at page 403 of 325 U.S., at 
page 1279 of 65 S.Ct. 
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course be proved; it is not to be presumed. 
Tarrance v. State of Florida, 188 U.S. 519, 520, 
23 S.Ct. 402, 47 L.Ed. 572. The burden of estab- 
lishing the discrimination is upon the defendant. 
Akins v. State of Texas, supra, at page 400 of 
325 U.S., at page 1277 of 65 S.Ct. He may, how- 
ever, establish a prima facie case of discrimina- 
tion of this kind and, if he does, the burden then 
passes to the state to refute the discrimination. 
Evidence that Negroes have never served on a 
jury in the county or parish has been held to 
make a prima facie case.’* Such a case is estab- 
lished where race differentiating tickets are used 
to identify jurors and no Negro is selected in a 
panel of 60. Avery v. State of Georgia, 345 
U.S. 559, 73 S.Ct. 891, 97 L.Ed. 1244. The 
presence on the panel of a few Negroes who 
would probably be disqualified does not con- 
stitute sufficient rebuttal of the prima facie case. 
Reece v. State of Georgia, supra, at page 88 of 
350 U.S., at page 169 of 76 S.Ct. Testimony of 
non-discrimination expressed in generalities is 
not sufficient to rebut.'* Discriminatory selection 
in prior years does not nullify a present con- 
viction if the selection of the jury for the current 
term is on a proper basis. “Former errors cannot 
invalidate future trials.” Brown v. Allen, 344 
U.S. 443, 479, 73 S. Ct. 397, 418, 97 L.Ed. 469.14 

A state’s restriction in the selection of jurors 
to males, freeholders, citizens, persons within 
certain ages, or those having educational quali- 
fications, has been held not to violate the Four- 
teenth Amendment. Neal v. Delaware, 103 U.S. 
370, 386, 26 L.Ed. 567; Gibson v. State of 
Mississippi, 162 U.S. 565, 580, 16 S.Ct. 904, 40 
L.Ed. 1075. A restriction to those whose names 


12. Neal v. Delaware, supra, at page 397 of 103 U\S.; 
Norris v. State of Alabama, supra, at page 591 of 
294 U.S., at page 580 of 55 S.Ct.; Pierre v. State 
of Louisiana, supra, at page 361 of 396 U.S., at 
page 540 of 59 S.Ct.; Hill v. State of Texas, at page 
404 of 316 U.S., at page 1161 of 62 S.Ct.; Patton v. 
State of Mississippi, at page 466 of 332 U.S., at 
page 186 of 68 S.Ct.; United States ex rel. Goldsby 
v. Harpole, supra, at pages 77-78 of 263 F.2d. See 
Hernandez v. State of Texas, 347 U.S. 475, 74 S.Ct. 
667, 98 L.Ed. 866. 

13. Norris v. State of Alabama, supra, at page 598 of 
294 U.S. at page 583, of 55 S.Ct.; Hernandez v. 
State of Texas, supra, at pages 481-482 of 347 U.S. 
at pages 671-672 of 74 S.Ct.; Reece v. State of 
Georgia, at page 88 of 350 U.S., at page 169 of 
76 S.Ct.; Eubanks v. State of Louisiana, supra, at 
page 587 of 356 U.S., at page 973 of 78 S.Ct. 

14. See also Washington v. State, 213 Ark. 218, 210 
S.W.2d. 307, 309, certiorari denied 335 U.S. 884, 
69 S.Ct. 232, 93 L.Ed. 423; Green v. State, 222 
Ark. 222, 258 S.W.2d 56, 59; Moore v State, 229 
Ark. 335, 315 S.W.2d 907, 911, certiorari denied 
358 U.S. 946, 79 S.Ct. 356, 8 L.Ed.2d 3538. 
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appear on the tax list has been similarly upheld. 
Brown v. Allen, supra, at page 474 of 344 USS., 
at page 416 of 73 S.Ct. 

In avoiding racial discrimination in the selec- 
tion of jurors it is not enough for the jury com- 
missioners or any other selecting agency to be 
content with persons of their personal acquaint- 
ance. Smith v. State of Texas, 311 U.S. 128, 132, 
61 S.Ct. 164, 85 L.Ed. 84; Hill v. State of Texas, 
316 U.S. 400, 404, 62 S.Ct. 1159, 86 L.Ed. 1559. 
It is “their duty to familiarize themselves fairly 
with the qualifications of the eligible jurors of 
the county without regard to race and color.” 
Cassell v. State of Texas, supra, at page 289 of 
339 U.S., at page 633 of 70 S.Ct. 

Although the question whether racial dis- 
crimination exists has been said to be a question 
of fact, this does not relieve a federal court of 
the duty to make independent inquiry and to 
determine whether a federal right has been 
denied.'® 

The Supreme Court of Arkansas itself has 
recognized these principles and has done so 
both in opinions affirming convictions against 
the challenge of unconstitutionality and in opin- 
ions reversing.'® 

Our task here is to apply these principles to 
the facts before us. We should note, however, 
what we are not now concerned with: (1) There 
is no contention here that the Arkansas Con- 





15. Norris v. State of Alabama, supra, at pages 589- 
590 of 294 U.S., at page 580 of 55 S.Ct.; Pierre v. 
State of Louisiana, supra, at page 358 of 306 U.S., 
at page 538 of 59 S.Ct.; Smith v. State of Texas, 
supra, at page 130 of 311 U.S., at page 165 of 61 
S.Ct.; Akins v. State of Texas, supra, at page 402 
of 325 U.S., at page 1278 of 65 S.Ct.; Patton v. 
State of Mississippi, supra, at page 466 of 332 U.S., 
at page 186 of 68 S.Ct.; Cassell v. State of Texas, 
supra, at page 283 of 339 U.S., at page 629 of 70 
S.Ct.; Avery v. State of Georgia, supra, at page 
561 of 345 U.S., at page 892 of 73 S.Ct.; Naupe v. 
State of Illinois, 360 U.S. 264, 272, 79 S.Ct. 1173, 3 
L.Ed.2d 1217. 

16. Affirming: Smith v. State, 218 Ark. 725, 238 S.W.2d 
649, 653; Washington v. State, supra, at page 310 
of 210 S.W.2d; Dorsey v. State, 219 Ark. 101, 240 
S.W.2d 30, certiorari denied 342 U.S. 851, 72 S.Ct. 
80, 96 L.Ed. 642; Moore v. State, supra, at pages 
910-912 of 315 S.W.2d:; Payne v. State, 226 Ark. 
910, 295 S.W.2d 312, 317-318, reversed on other 
grounds, 356 U.S. 560, 568-569, 78 S.Ct. 844, 2 
L.Ed.2d 975; Williams v. State, 229 Ark. 1022, 322 
S.W.2d 86, 90. Cf. Brown v. State, 213 Ark. 989, 
214 S.W.2d 240, and Eastling v. State, 69 Ark. 189, 
62 S.W. 584. Reversing: Castleberry v. State, 69 
Ark. 346, 63 S.W. 670; Ware v. State, 146 Ark. 321, 
225 S.W. 626, 631; Bone v. State, 198 Ark. 519, 
129 S.W.2d 240, 244; Haraway v. State, 202 Ark. 
845, 153 S.W.2d 161, 163; Maxwell v. State, 217 
Ark. 691, 232 S.W.2d 982; Green v. State, supra, at 
page 58 of 258 S.W.2d. 
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stitution or statutes themselves authorize any 
discrimination on account of race in the selec- 
tion of jurors. (2) There is no contention here 
that the statutory provision that jurors be “per- 
sons of good character, of approved integrity, 
sound judgment and reasonable information” is 
improper. (3) There is no complaint here resting 
on the fact that the charge against the de- 
fendant was by information rather than by in- 
dictment.17 (4) There appears to be no con- 
tention on this appeal that the stipulated fact 
that since 1938 no Negro has ever been a jury 
commissioner in Pulaski County is itself uncon- 
stitutional discrimination.1* (5) There is no con- 
tention here that the use of peremptory 
challenges to eliminate representatives of a de- 
fendant’s race is improper.’” (6) And there is no 
contention here that the Pulaski County three 
division system itself, with its separate sets of 
jury commissioners and panels, is invalid. 

While the cited authorities establishing the 
general principles which govern here are nu- 
merous, four of the Supreme Court decisions 
afford special guidance for this case: 


1. Norris v. State of Alabama, 294 U.S. 587, 
55 S.Ct. 579, 79 L.Ed. 1074. The jury commis- 
sioners, through their clerk, prepared a pre- 
liminary list of all males between stated ages as 
prescribed by statute. However, the designation 
“col.” was placed after the names of Negroes on 
the list. The final grand jury roll was compiled 
from this list. There was testimony, which the 
court found acceptable and not overcome, that 
there were Negroes in the county qualified to 
serve. No Negro, however, had been called for 
many years. Similar practices appeared with 
respect to the selection of the petit jury in an- 
other county where the trial took place. The court 
held that testimony of non-discrimination by way 


17. See Hurtado v. People of State of California, 110 
U.S. 516, 538, 4 S.Ct. 111, 292, 28 L.Ed. 232; 
Gaines v. State of Washington, 277 U.S. 81, 86, 48 
S.Ct. 468, 72 L.Ed. 793; Moore v. Henslee, 8 Cir., 
276 F.2d 876, 878. 

18. In any event this point has been decided by this 
court adversely to the defense in the recent case of 
Moore v. Henslee, supra, at page 879 of 276 F.2d, 
and we adhere to that holding. See also Maxwell v. 
State, supra, 217 Ark. 691, 232 S.W.2d 982, 983, 
and Payne v. State, supra, 226 Ark. 910, 295 S.W.2d 
312, 317. We do not regard the incidental refer- 
ences to jury commissioners (as well as to grand and 
petit jurors) in Hernandez v. Texas, supra, at pages 
476 and 481 of 347 U.S., at pages 669 and 671 of 
74 S.Ct. as indicative of a contrary attitude on the 
part of the Supreme court. 

19. See Hall v. United States, supra, at page 164 of 
168 F.2d. 
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of generalities was not sufficient to overcome 
the “strong prima facie case”. The Negro de- 
fendant’s rape conviction was reversed. 


2. Smith v. State of Texas, supra, 311 U.S. 128, 
61 S.Ct. 164, 85 L.Ed. 84. Over 3,000 Negroes of 
the county met the qualifications prescribed by 
the state statutes for grand jury service. In a 7- 
year period, however, only 5 of 384 grand jurors 
who served were Negroes. Of the persons called 
for grand jury duty only 18 were Negroes and 
of these the names of 13 appeared last on the 
16 man lists; the custom was to select the first 
12 on the list. Of the 5 called who were not 
given No. 16, 4 were placed between Nos. 13 
and 16 and one was No. 6. One of the 5 Negroes 
who served did so 3 times so only 3 individual 
Negroes served at all during the 7-year period. 
The court held that chance and accident alone 
could not have brought about a listing of so few 
or been responsible for the numbering circum- 
stances surrounding the names. The Negro de- 
fendant’s rape conviction was reversed. 


3. Avery v. State of Georgia, supra, 345 U.S. 
559, 73 S.Ct. 891, 97 L.Ed. 1244. Jury commis- 
sioners selected prospective jurors from county 
tax returns. The names of white persons so 
selected were printed on white tickets and the 
names of Negroes on yellow tickets. A drawing 
was then made from a jury box. The tickets 
drawn were handed to a sheriff. He gave them 
to a clerk who arranged the tickets and typed 
up the final list of persons to serve. The judge 
who picked out the tickets testified that he 
practiced no discrimination. However, no Negro 
was selected to serve on a panel of 60. It was 
conceded that Negroes were available for jury 
service. The Negro defendant’s rape conviction 
was reversed. Mr. Justice Frankfurter, in con- 
curring, said, at page 564 of 345 US., at page 
894 of 73 S.Ct.: 


“# ® ® (Q)pportunity for working of a 
discriminatory system exists whenever the 
mechanism for jury selection has a com- 
ponent part, such as the slips here, that 
differentiates between white and colored; 
such a mechanism certainly cannot be coun- 
tenanced when a discriminatory result is 
reached. The stark resulting phenomenon 
here was that somehow or other, despite the 
fact that over 5% of the slips were yellow, 
no Negro got onto the panel of 60 jurors 
from which Avery’s jury was selected. The 
mind of justice, not merely its eyes, would 
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have to be blind to attribute such an occur- 
rence to mere fortuity.””° 


4. Eubanks v. State of Louisiana, 356 U.S. 584, 
78 S.Ct. 970, 2 L.Ed.2d 991. A jury commission 
made up a grand jury list of not less than 750 
persons meeting the qualifications prescribed by 
the state statutes. Twice each year the commis- 
sioners drew the names of 75 persons from that 
group. This smaller list was then submitted to 
one of the criminal court judges who chose a 
new grand jury of 12 every six months. Some of 
these judges interviewed prospective jurors; 
others made the selection on the basis of personal 
knowledge or reputation. However, the evidence 
showed that only one Negro had been picked 
for grand jury duty within memory; that this 
one instance apparently resulted from a mistaken 
impression that he was white; that Negroes com- 
prised about one-third of the population of the 
parish; that there was a substantial number of 
qualified Negroes; that since 1936 Negroes were 
included on each list submitted to the judges; 
and that for the following 18 years only the 
single Negro was chosen. The Negro defendant's 
murder conviction was reversed. 

In the light of these decisions, this case may be 
a close one. On the one hand, there is no dispute 
that, whatever may have been the pre-1953 situa- 
tion, there has been representation of the Negro 
race on the regular petit jury panel in each of 
the terms which have come and gone in the 
Pulaski County Circuit Court, First Division, 
from March 1953 through March 1960. The ac- 
tual number of Negroes has varied from one to 
three.2! There were at least 31 instances of a 
Negro juror on the regular panel of the 15 terms 
during the 714 year period. One Negro may also 
have been named among the alternates for the 
September 1954 term. Obviously, then, there 
has been no exclusion, systematic, studied or 
otherwise, of Negroes from regular jury panels 
in the criminal division since 1952. 


On the other hand, the record discloses the 
presence of the following: 


1. Since 1939 no Negro has ever served on 


20. See, also Brown v. Allen, supra, at page 480 of 344 
U.S., at page 419 of 73 S.Ct., and Williams v. State 
of Georgia, 349 U.S. 875, 382, 75 S.Ct. 814, 99 
L.Ed. 1161. 

21. While there is some disagreement in the evidence 
as to the exact Negro representation on certain of 
the panels under review, we agree with Judge 
Young’s observation, at page 301 of 184 F.Supp., 
that the discrepancies are probably more apparent 
than real. 
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any kind of panel, regular, alternate or special, 
in the Second or Third Divisions of the Pulaski 
County Circuit Court. A fact of this kind, as has 
been noted above, would support a conclusion 
that a prima facie case of discrimination in the 
selection of juries in these civil divisions has 
been established. 


2. The First Division’s panels of alternates, 
from 1952 to 1960, with one possible exception, 
contained no Negro name. Here again it can be 
said that this fact creates an unrebutted prima 
facie case of discrimination in the selection of 
these alternates. 


3. The 5 special panels assembled for the 
March 1956 term in the First Division, which 
contained an aggregate of approximately 450 
names, included according to the stipulated Ex- 
hibit 1, the name of no Negro.” 


4. Fourteen of the persons on the defendant's 
own petit jury panel of 37 names came from 
those 2 special panels consisting exclusively of 
white persons. In a not dissimilar situation the 
Supreme Court of Arkansas has said: 

“The State contends, and not without atten- 
tion-compelling force, that commingling of the 
original thirteen jurors with the panel containing 
Negroes gave to the defendant in principle the 
identical opportunity he was contending for: that 
is, the right to select twelve names from a list 
partially composed of members of his race. The 
answer is that we are dealing primarily with 
the Constitution as distinguished from a par- 
ticular defendant. * * * But there is no doubt 
that the local system of jury selection resulted 
in systematic exclusion of Negroes in violation 
of the Fourteenth Amendment, * * * 

“Our own cases, and decisions by the Supreme 
Court of the United States, are too clear for 








22. There is some indication that certain of these spe- 
cial panel lists were not opened. It is clear, how- 
ever, that 2 were opened, that these contained about 
199 names, and that the name of no Negro was 
included. This substantial number of special panel 
jurors was not occasioned by the Bailey litigation 
but by the Leggett murder case noted above. Leg- 
gett was white and we are not concerned here with 
any problem of his constitutional rights in jury 
selection. See Haraway v. State, 203 Ark. 912, 159 
S.W.2d 7338, certiorari denied 317 U.S. 648, 63 S. 
Ct. 42, 87 L.Ed. 521; Fay v. People of State of 
New York, supra, at page 287 of 332 U.S. at page 
1627 of 67 S.Ct.; Griffin v. State, 183 Ga. 775, 190 
S.E. 2, 4; State v. Lea, 228 La. 724, 84 So.2d 169, 
171, certiorari denied 350 U.S. 1007, 76 S.Ct. 655, 
100 L.Ed. 869; State v. Dierlamm, 189 La. 544, 
180 So. 185, 186; Nanfito v. United States, 8 Cir., 
20 F.2d 376, 378. 
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misunderstanding.” Maxwell v. State, 217 Ark. 
691, 232 S.W.2d 982, 983. 


5. Over the years presented no more than 3 
Negroes appeared in any regular panel of 24 
persons. At the most (6 of 15 times) therefore, 
Negroes have represented one-eighth of the total. 
This is a little less than what the evidence seems 
to show, at least for 1954 and 1955, to be the 
proportion between the races for persons holding 
the qualifying poll tax receipts.2? We recognize, 
of course, that mere lack of identity in propor- 
tions is not in itself unconstitutional.** 


6. There is an unexplained and seemingly un- 
usual amount of repetition of the names of Ne- 
groes which do appear on the regular panels 
from 1953 to 1960 and which in the aggregate 
made up the 31 instances. A. E. Nabors, who 
was named in September 1955, was named again 
in September 1957 and in March 1960. D. B. 
Lacefield, who was named in September 1955, 
was also named in March 1958 and March 1960 
(he had been named, too, in March 1951). Simon 
Herron, who was named in March 1956, was 
also named in September 1958. W. E. Hayes, 
who was named in September 1955, was named 
again in March 1959. I. S. McClinton, who was 
named in March 1957, was also named in Sep- 
tember 1959 (he had been named, too, in March 
1951). Vilma T. Nabors, who was named in 
September 1956, was the wife of A. E. Nabors. 
The 31 names for the 1953-60 period thus come 
down to only 24 different persons and 2 of these 
are husband and wife.*® 


7. The Pulaski County poll tax receipts were 
given racial marks. They contained a “C” when 
the holders were known to be colored and a 
“W” when they were known to be white. Where 
race was unknown, as was often the case when 
payment of the tax was made by mail, they 
were marked “W”.?6 


to 
oo 


See 8 Cir., 264 F.2d 744, 745. There is some testi- 

mony to the effect that the stated percentage figures 

between whites and Negroes is little more than “a 

pure and simple guess.” 

24. State of Virginia v. Rives, supra, at pages 322-323 
of 100 U.S.; Akins v. State of Texas, supra, at page 
403 of 325 U.S., at page 1279 of 59 S.Ct. 

25. For the period prior to the term during which the 
defendant was convicted repetition of a Negro’s 
name apparently occurred only once. 

26. As to this the County Tax Collector testified: 

“@ ® ® We do not feel that a colored person, 
in the majority of instances, would feel of- 
fended if Sey got back a poll, tax marked ‘W’, 

where on the other hand, it is completely re- 
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8. The jury commissioners, except, perhaps, 
for two terms, themselves identified names of 
Negroes on the lists by the designation “(C)” or 
“(Col)” or “(Colored)”. Why this was done does 
not appear. There is testimony, as is usually the 
situation in these cases, that this was of no per- 
suasion so far as the jury commissioners were 
concemed. 


9. The testimony of the jury commissioners as 
to their efforts to ascertain the names of qualified 
Negroes leaves much to be desired.?7 

The foregoing facts, taken in the aggregate, 
lead us to the conclusion that a prima facie 
case of limitation of members of the Negro race 
in the selection of this defendant’s petit jury 
panel was established, that the State did not 
rebut it, and that the District Court’s conclusion 
to the contrary was clearly erroneous. Here there 
appears to be a definite pattern of race selection; 
here there is a device for race identification 
with its possibility of abuse; here there is ex- 
clusion from the alternate panels and from the 
special panels actually used; here there is an 
element of recurrence of the same Negro names; 
and here there is the additional factor, for 


versed, if a white person would get back a poll 
tax receipt turough the mail marked ‘colored’, 
they would have a great resentment. ° *’ 
. The following appears with respect to Commissioner 
McArthur: 
“Q. (Mr. Williams, resuming) How many 
N roes do you know in Pulaski County? A. I 
ally couldn’t say. I’ve lived here off and on all 
te life, thirty-eight years, and I’d say I know as 
much as anyone else in this court-room, maybe 
more. 


to 
“lI 


* ° * co 


“Q. My question was whether or not there was 
any effort made to acquaint yourself with Negro poll 
tax holders, any special effort outside of the delib- 
eration? A. My answer would be no. If they were 
on the list of qualified electors, they were qualified 
as far as we were concerned, white or colored. 

“Q. You made no special effort? A. No special 
effort.” 

— to Commissioner Cavin, the following took 
place: 

“Q. Mr. Cavin, was there any special effort made 
on your part to acquaint yourself with Negro poll 
tax holders in Pulaski County? A. No. I feel like 
I know as many colored people in Pulaski County as 
any other white person, probably more.’ 

With respect to Commissioner Davis, the follow- 
ing took place: 

Mr. Davis, you did not make any special 
effort to see that Negroes were represented on this 
jury panel, did youP A. No special effort either 


way. 
“Q. You didn’t make any special effort? A. 
Either way. 


“The Court: ‘Either way’—I (don’t) think I know 
what you mean, Mr. Davis. Will you explain that— 
A. I didn’t make any effort to put them on or to 
not put them on.’ 





598 RACE RELATIONS LAW REPORTER 


what atmosphere it may provide, of exclusion 
from the civil divisions’ panels. 

Our determination that the procedure fol- 
lowed in the defendant’s trial does not measure 
up to the standards of the equal protection clause 
of the Fourteenth Amendment of the Constitu- 
tion of the United States, as interpreted by the 
Supreme Court, does not mean that he need go 
free. The State of Arkansas is at liberty to try 
him again upon the same information by pro- 
cedure which meets constitutional requirements. 
That this may result in further time consuming 
proceedings, both trial and appellate, before there 
can be an end to Bailey’s case, is, of course, 
regrettable. Long delays in the attainment of 
an ultimate decision “may show a basic weakness 
in our government system”,** may present “a 
sorry chapter”,*® and may be exasperating at 
times. Nevertheless, it is to the credit and not 
to the shame of our system that, no matter what 
the alleged crime may be, a defendant in this 
nation will receive a trial conducted with the 
safeguards guaranteed by our fundamental law. 
The Fifth Circuit recently said: “The very hein- 
ousness of the crime and the weight of the 
physical evidence made it all the more neces- 
sary that the defendant's constitutional rights 
be not lightly or unadvisedly surrendered”. 
United States v. Harpole, 5 Cir., 263 F.2d 71, 83, 
certiorari denied 36] U.S. 838, 850, 80 S.Ct. 58, 
4 L.Ed.2d 78. Mr. Chief Justice Stone sum- 
marized the situation in Hill v. State of Texas, 
supra, at page 406 of 316 U.S., at page 1162 of 
62 S.Ct.: 


“A prisoner whose conviction is reversed 
by this Court need not go free if he is in fact 


98. See Chessman v. Dickson, 9 Cir., 1960, 275 F.2d 
604, 607. coe ae 

29. See Chessman v. Teets, 354 U.S. 156, 164, 77 S.Ct. 
1127, 1132, 1. L.Ed.2d 1253. 
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guilty, for Texas may indict and try him 
again by the procedure which conforms to 
constitutional requirements. But no State is 
at liberty to impose upon one charged with 
crime a discrimination in its trial procedure 
which the Constitution, and an Act of Con- 
gress passed pursuant to the Constitution, 
alike forbid. Nor is this Court at liberty to 
grant or withhold the benefits of equal pro- 
tection, which the Constitution commands 
for all, merely as we may deem the defend- 
ant innocent or guilty * * °. It is the State’s 
function, not ours, to assess the evidence 
against a defendant. But it is our duty as 
well as the State’s to see to it that through- 
out the procedure for bringing him to justice 
he shall enjoy the protection which the 
Constitution guarantees. * * * Equal pro- 
tection of the laws is something more than 
an abstract right. It is a command which the 
State must respect, the benefits of which 
every person may demand. Not the least 
merit of our constitutional system is that 
its safeguards extend to all—the least de- 
serving as well as the most virtuous.” 


The State of Arkansas is entitled to a reason- 
able time within which to retry this defendant 
for the crime charged against him. Pending a 
retrial by the State, the District Court is directed 
to grant a stay of execution. If he is retried, the 
Court is directed to enter a dismissal of Bailey's 
present petition for release on habeas corpus. 
If he is not retried within nine months from the 
filing date of this opinion, the District Court is 
directed to grant Bailey’s petition for a writ of 
habeas corpus. 

The judgment appealed from is reversed and 
the case is remanded for further proceedings 
consistent with this opinion. 





TRIAL PROCEDURE 


Juries—Arkansas 
Maceo BINNS, Jr. v. STATE of Arkansas, 


Supreme Court of Arkansas, March 13, 1961, 344 $.W.2d 841 


SUMMARY: A Negro convicted in an Arkansas state court of having wilfully damaged a build- 
ing with dynamite appealed, contending that there had been racial discrimination in the 
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selection of the jury commissioners and the jury panel. Having previously rejected such a 
contention in a similar situation in Payne v. State, 5 Race Rel. L. Rep. 217 (1960), the court 
adhered to precedent in overruling the argument here. The case was reversed and remanded 


on other grounds. An excerpt from the opinion on the jury is printed below. 


JOHNSON, Justice. 


This is an appeal from a conviction for having 
willfully damaged a building with dynamite in 
violation of Section 41-4237, Ark. Stats. (1947). 

The appellant asserted seven alleged errors 
in his motion for a new trial. In his brief in this 
Court he argues only one of these matters which 
is the alleged error of the Court in refusing to 


pellant, a Negro, contends that the panel should 
have been set aside and new commissioners 
appointed because Negroes have been sys- 
tematically excluded from the office of jury 
commissioner for a period of many years and no 
member of the jury commission which selected 
the panel which tried appellant was a Negro. 
This same contention has been previously re- 
jected in Payne v. State, 226 Ark. 910, 295 


set aside the jury panel and to appoint new 


S.W.2d 312; and we refuse to depart from the 
jury commissioners to select a new jury. Ap- 


holding of that case. 





TRIAL PROCEDURE 


Juries—Arkansas 
Edgar A. LAUDERDALE, Sr. v. STATE of Arkansas, et al., ete. 
Supreme Court of Arkansas, February 13, 1961, 343 S.W.2d. 422. 


SUMMARY: Defendant was convicted of being an accessory before the fact in the dynamit- 
ing of the Little Rock school board building during a time when the board was concerned 
with problems of school desegregation. On voir dire, defendant attempted to ask prospec- 
tive jurors: “Are you a segregationist or an integrationist?” The court refused to allow the 
question. After conviction, defendant appealed, contending that this was an improper re- 
striction on the right to examine jurors. The supreme court of Arkansas affirmed the trial 
court, holding that examination of jurors on voir dire should be limited to questions which 
are pertinent for testing capacity and competency. The question offered, the court said, “would 
have no bearing on his fairness as a juror to sit in the trial of a case being tried for dynamit- 
ing a building. This is particularly true in this case since the words ‘integrationist’ and ‘seg- 
regationist’ are now relative terms, and convey meanings of a scope and degree of intensity 
of feelings as to be more confusing than helpful in determining the fitness of a juror.” The 
court also rejected contentions that a change of venue and challenges as to the fitness of two 
jurors should have been granted. Three justices dissented. 

McFADDIN, Justice. the school building at Eighth and Louisiana, it 
was not claimed that he personally set off the 
dynamite: rather, the claim was, that he was 
an accessory before the fact with his accomplice, 
J. D. Sims, who, personally and in keeping with 


Appellant was charged with injuring property 
with dynamite—a violation of § 41-4237, Ark. 
Stats. The information stated: “The said E. A. 





Lauderdale, Sr., on or about the 7th day of 
September A.D. 1959, did unlawfully and felo- 
niously, and willfully damage and injure a build- 
ing located at 800 Louisiana Street in the City 
of Little Rock, by means of dynamite, against 
the peace and dignity of the State of Arkansas.” 
Although appellant was charged with damaging 





the directions of Lauderdale, set off the charge 
of dynamite. An accessory before the fact may 
be tried and convicted as a principal. Section 
41-118, Ark.Stats.; Wilkerson v. State, 209 Ark. 
138, 189 S.W.2d 800. J. D. Sims confessed to 
the crime and received sentence and then testi- 
fied for the State in the trial against Lauderdale. 
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The trial resulted in a jury verdict of guilty; 
and from a judgment on the verdict there is this 
appeal. The transcript contains more than a 
thousand typewritten pages; the combined ab- 
stract and briefs in this Court contain 537 
printed pages; and the motion for new trial con- 
tains 55 assignments. We discuss some of these: 


I. Change Of Venue. Appellant claimed that 
because of other dynamitings, because of wide- 
spread newspaper, television, and radio pub- 
licity, and because the Little Rock Chamber of 
Commerce offered a reward for the conviction 
of the dynamiters, it was impossible for him to 
obtain a fair trial in Pulaski County. The motion 
for change of venue stated in part: “Within a 
matter of less than a week after the commission 
of the said crimes, public opinion in Pulaski 
County became firmly fixed against your peti- 
tioner, and the minds of the inhabitants of 
Pulaski County are now so prejudiced against 
petitioner that a fair and impartial trial cannot 
be had in Pulaski County, Arkansas, in this mat- 
ter.” 


Both appellant and the State called witnesses 
in regard to the change of venue; a total of 
twenty-three testified; and at the conclusion of 
the hearing the Circuit Court denied the motion. 
We cannot say that the Trial Court abused its 
discretion. In Perry [and Coggins] v. State, 
Ark., 342 S.W.2d 95, there was discussed this 
matter of the change of venue of two other 
parties involved in other dynamitings that oc- 
curred the same night. In that case, the Trial 
Court also denied the motion for change of 
venue and we sustained the ruling: what we 
said in that opinion on the change of venue 
matter applies with equal force to the case at 
bar. 


II. Refusal To Allow Interrogation Of Venire- 
men On Certain Matters. A large number of 
veniremen were examined before the jury was 
finally completed. In the course of the voir dire 
examination the defendant’s attorney asked 
many questions, some relating to membership 
in the Country Club of Little Rock, the Capitol 
Citizens’ Council, the Little Rock Chamber of 
Commerce, and also membership in churches 
and other organizations. The defendant under- 
took to ask the veniremen, “Are you a segrega- 
tionist or an integrationist?” The Court refused 
to allow any veniremen to be asked such ques- 
tion; and the correctness of that ruling is the 
point here at issue. The appellant says that he 
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had a right to ask the veniremen, “as to whether 
they believed in integration, the mixing of the 
races, or segregation”; and appellant cites Bethel 
v. State, 162 Ark. 76, 257 S.W. 740, 31 A.L.R. 
402, wherein we held it was proper on voir dire 
to ask veniremen if they belonged to the Ku 
Klux Klan. When relevant and of significance 
to the case being tried, inquiry should be al- 
lowed to be made on voir dire as to membership 
in an organization. The examination of the pro- 
spective juror is for the purpose of obtaining 
a fair and impartial jury, each member of which 
has. a mind free and clear of all interest, bias, 
or prejudice that might prevent the finding of 
a true and just verdict. In 31 Am.Jur. 121 “Jury” 
§ 139, the rationale of the holdings is summa- 
rized in this language: 


“A wide latitude is allowed counsel in ex- 
amining jurors on their voir dire. The scope 
of inquiry is best governed by a wise and 
liberal discretion of the Court, but the ad- 
verse litigant should be given the right to 
inquire freely about the interest, direct or 
indirect, of the proposed juror that may af- 
fect his final decision. Thus reasonable lati- 
tude should be given parties in the examina- 
tion of jurors to gain knowledge of their 
mental attitude toward the issues to be 
tried. o o *” 


The same authority then continues: 


“However, as a general rule, the examina- 
tion of jurors on voir dire should be re- 
stricted to questions which are pertinent 
and proper for testing the capacity and 
competency of the juror * * * and must 
not go so far beyond the parties and the 
issues directly involved that it is likely to 
create a bias, a prejudice, or an unfair 
attitude toward any litigant.” ! 


To ask a venireman on voir dire whether he 
was a segregationist or an integrationist would 
have no bearing on his fairness as a juror to sit 
in the trial of a case being tried for dynamiting 
a building. This is particularly true in this case 
since the words, “integrationist” and “segrega- 
tionist” are now relative terms, and convey 
meanings of a scope and degree of intensity of 
feelings as to be more confusing than helpful 
in determining the fitness of a juror. To compel 
the veniremen to answer questions on these 


1. See also 50 C.J.S. Juries § 275, p. 1041. A clear 
statement of the law is also to be found in Webb v. 
Commonwealth, Ky., 314 S.W.2d 5438. 
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points would have been to inject an issue not 
pertinent to testing the capacity and competency 
of the jurors and would have tended to create 
a bias or prejudice that would also have em- 
barrassed the veniremen. The Judge of the Trial 
Court is vested with wide discretion in deter- 
mining the extent to which inquiry may be 
made of veniremen; and, by seeing the trial, can 
determine first hand—far better than we can on 
appeal—whether the questions asked are in good 
faith or are for the purpose of creating bias and 
prejudice. We cannot say that the Trial Judge 
abused his discretion in the case at bar. 


Ill. The Juror Smith. The appellant claims 
that the Trial Court committed error with re- 
spect to this juror (a) in preventing appellant 
from further interrogation of the juror on voir 
dire, and (b) in refusing to excuse the juror 
because of the answers he made on voir dire. 
However, we find no error committed by the 
Court in either of these matters. Several pages 
in the transcript contain the voir dire examina- 
tion of the juror and the Court’s rulings. It was 
not shown that Mr. Smith had discussed the 
case with any witness; but he did state that he 
had an opinion in the case. The Court then 
asked him the following: 


“Q. You can and will set this precon- 
ceived opinion aside and go in the jury box 
with an open mind and try this case solely 
on the law and the evidence developed 
here and give both sides a fair and impartial 
trial? 

“A. That’s correct.” 


In response to inquiries by appellant, the juror 
stated that he would have to hear evidence to 
feel that his original opinion was erroneous; and 
again the Court asked the juror: 


“Q. You could set that opinion aside and 
try this case solely on the law and the evi- 
dence developed here? 

“A. Yes, your Honor.” 


The appellant desired to further interrogate the 
juror as to whether it would take evidence to 
remove his opinion, but the Court then ruled 
that the inquiry had been pursued far enough, 
and that the juror would not be excused for 
cause. The appellant had exhausted his peremp- 
tory challenges at this point. 

The situation presented to the Trial Court was 
similar to the situation in many of our reported 
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cases. In Rowe v. State, 224 Ark. 671, 275 
S.W.2d 887, 888, this Court said: 


“While it is true that some of the venire- 
men said that they had formed tentative 
opinions based upon newspaper reports or 
what some one had told them, all who were 
accepted stated that they could and would 
be guided solely by the testimony, giving 
to the defendant the benefit of all doubts 
that the law defines. There was no error in 
accepting these men. It is no longer practi- 
cable in an intelligent society to select jurors 
from a psychological vacuum or from a 
stratum where information common to the 
community as a whole is lacking.” 


In Reynolds v. United States, 98 U.S. 145, 25 
L.Ed. 244, Chief Justice Waite used this lan- 
guage, which is apropos: 


“The reading of the evidence leaves the 
impression that the juror had some hypo- 
thetical opinion about the case, but it falls 
far short of raising a manifest presumption 
of partiality. In considering such questions 
in a reviewing court, we ought not to be 
unmindful of the fact we have so often 
observed in our experience, that jurors not 
unfrequently seek to excuse themselves on 
the ground of having formed an opinion, 
when, on examination, it turns out that no 
real disqualification exists. In such cases the 
manner of the juror while testifying is often- 
times more indicative of the real character 
of his opinion than his words. That is seen 
below, but cannot always be spread upon 
the record. Care should, therefore, be taken 
in the reviewing court not to reverse the 
ruling below upon such a question of fact, 
except-in a clear case.” 


In Niven v. State, 190 Ark. 514, 80 S.W.2d 
644, 645, Mr. Justice McHaney said: 


“Our rule is that a juror is not disqualified 
in a criminal case where he has a ‘fixed’ 
opinion which is based upon hearsay testi- 
mony, newspaper reports, or mere rumor, 
even though it would take evidence to re- 
move such opinion, where he states on his 
voir dire that he can and will, if selected, 
go into the jury box and disregard such 
opinion, and that he has no bias or prejudice 
for or against the accused. Jackson v. State, 
103 Ark. 21, 145 S.W. 559; Corley v. State, 
162 Ark 178, 257 S.W. 750; Tisdale v. 
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State, 120 Ark 470, 179 S.W. 650; Scruggs 
v. State, 131 Ark. 320, 198 S.W. 694; Craw- 
ford v. State, 132 Ark. 518, 201 S.W. 784; 
Mallory v. State, 141 Ark. 496, 217 S.W. 
482; Sneed v. State, 143 Ark. 178, 219 S.W. 
1019; Borland v. State, 158 Ark. 37, 249 
S.W. 591; Maroney v. State, 177 Ark. 355, 
6 S.W.2d 299. The above cases also hold 
that the qualifications of a juror rest very 
largely in the sound discretion of the trial 
court.” 


The trial court did not abuse its discretion in 
the ruling regarding the juror Smith. 


IV. Admission Of Other Dynamitings. Appel- 
lant was tried for participation in the dynamit- 
ing of the Little Rock School Board Office. J. 
D. Sims had confessed to participating in this 
dynamiting and he testified for the State; also 
Jesse Raymond Perry had been tried and con- 
victed for participating in this dynamiting, and 
he testified against appellant. Furthermore, it 
was shown that the dynamiting of the Little 
Rock School Board Office was a part of a scheme 
planned by appellant Lauderdale with Sims, 
Perry, Coggins, and Samuel Graydon Beavers, 
to dynamite several places the same night the 
School Board building was dynamited. Appel- 
lant claims that error was committed in allowing 
the testimony as to other dynamiting the same 
night. He relies very strongly on our holding 
in Alford v. State, 223 Ark. 330, 266 S.W.2d 804, 
808, in which this language appears: 


“Thus our cases very plainly support the 
common-sense conclusion that proof of 
other offenses is competent when it actually 
sheds light on the defendant's intent; other- 
wise it must be excluded.” 


See also Rhea v. 226 Ark. 664, 291 
S.W.2d 521. 

We hold that the testimony as to the other 
dynamitings planned for the same night was 
clearly admissible to show the scheme, pattern, 
and intent of Lauderdale in the dynamiting * 


State, 


2. As regards evidence of other dynamitings the Court 


instructed the jury as follows: 

“You are instructed that evidence introduced by 
the State in this case, of similar offenses and a 
planned similar offense which was to occur prior 
to the offense charged in the information, was ad- 
mitted solely for the purpose of showing the de- 
fendant’s intent, if any; motive, if any; guilty knowl- 
edge, if any; and his part in a common scheme, if 
any and you may consider it for this purpose and 
this purpose only. You may consider such evidence 
then only if you find beyond a reasonable doubt 
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in the case of the Little Rock School Board 
Office for which he was tried. In the appeal of 
Perry [and Coggins] v. State, Ark., 342 S.W.2d 
95, 99 we ruled on this question, involving the 
same dynamiting incident as herein involved, 
and we quoted from Underhill On Criminal Evi- 
dence, 5th Ed., § 207, as follows: 


“e« 


If several crimes are intermixed, or 
blended with one another, or connected so 
that they form an indivisible criminal trans- 
action, and full proof by testimony, whether 
direct or circumstantial, of any one of them 
cannot be given without showing the others, 
evidence of any or all of them is admissible 
against a defendant on trial for any offense, 
which is itself a detail of the whole criminal 
scheme.’ ” 


V. Sufficiency Of The Corroboration. Section 
43-2116, Ark.Stats. reads in part: 


“A conviction cannot be had in any case 
of felony upon the testimony of an accom- 
plice unless corroborated by other evidence 
tending to connect the defendant with the 
commission of the offense; and the corrobo- 
ration is not sufficient if it merely shows 
that the offense was committed, and the cir- 
cumstances thereof. * * °” 


The appellant insists that there was not sufficient 
evidence to take the case to the jury—says appel- 
lant—because the testimony of the accomplices 
was not sufficiently corroborated by other evi- 
dence tending to connect Lauderdale with the 
commission of the offense. The evidence of the 
accomplices in this case is sufficient to support 
the jury verdict if there be other testimony inde- 
pendent of the testimony of the accomplices that 
tends to connect defendant with the commission 
of the crime.* We therefore have examined the 


that iniidlar offenses occurred or another similar of- 
fense had been planned and that the defendant par- 
ticipated in the alleged common design. The de- 
fendant is not on trial for any offense except the 
offense charged in the information.” 

3. Some of our cases on corroboration of accomplices 
prmeenting. a jury goeeticn are Miller v. State, 155 
Ark. 243 S.W. 1063; Knight and Johnson v. 
State, #308 Ark. 502, 308 s.W.5d 821; Underwood 
v. State, 205 Ark. 864, 171 S.W.2d 804; and Vaughn 
v. State, 58 Ark. 353, 24 S.W. 885. At the request 
of the defendant, the Court instructed the jury as 
follows: “You were told that under the law of the 
State of Arkansas, the defendant, E. A. Lauderdale, 
cannot be convicted upon the testimony of the ac- 
complices, J. D. Sims, Jessie Perry, and Samuel 
Graydon Beavers, unless you find that the testimony 
of said accomplices is corroborated by other evi- 
dence tending to connect Ed Lauderdale with the 
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record for such “other testimony”; and here is 
some of it: 


(1) It was testified by the witness Rucker that 
about 6:30 P.M. on the night of Monday, Sep- 
tember 7, 1959 (the night of the dynamiting) 
he was burning trash and heard a car door slam 
a short distance away; that he investigated and 
found the appellant Lauderdale, who said he 
had been getting leaf mold; and that after a 
brief conversation about their families, Lauder- 
dale drove away. The witness Rucker testified 
that Lauderdale was alone and sitting in the car, 
and that it was parked in a clean place where 
there was no leaf mold. Three days after the 
bombing, officers went with Rucker to the place 
where he had seen Lauderdale; and a cache of 
dynamite was found 150 feet from where Lau- 
derdale’s car had been parked. It was shown 
by other witnesses that this cache consisted of 
65 sticks of dynamite, and a coil fuse over 19 
feet long—all in a sack under a pile of rusted 
metal. 


(2) It was testified by Sammy Beavers, son 
of Samuel Graydon Beavers, that appellant Lau- 
derdale visited at the home of Samuel Graydon 
Beavers and had a 15-minute conversation with 
Samuel Graydon Beavers (one of the accom- 
plices) outside of the hearing of any person, on 
Friday night before the Labor Day bombings 
on the following Monday. Lauderdale came at 
six o'clock in the evening and professed to be 
in a hurry, but he took Samuel Graydon Beavers 
(the accomplice) out on the front porch and 
they talked from 15 to 30 minutes, with no one 
hearing the conversation. 


(3) The accomplice Beavers testified that he 
obtained dynamite and fuse from Lauderdale 
to use in bombing another place in Little Rock, 
but the witness changed his mind and decided it 
was too dangerous; so he took the dynamite and 
fuse home and buried them. He took the officers 
to the place where he had buried the items; and 
the officers testified that the dynamite and fuse 
that Beavers had were similar to some of the 
dynamite and fuse that had been uncovered in 
the cache previously mentioned. 

(4) The witness Crawley testified that she 
was the owner and operator of the King Tut 
Cafe on Asher Avenue, and that about 7:30 P.M. 


commission of the offense; and the corroboration is 
not sufficient if it merely shows that the offense was 
committed, and the circumstances thereof. In other 
words, the rule is that the evidence, independent 
of that of the accomplice, must tend to connect the 
defendant with the commission of the crime.” 
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on Labor Day, September 7, 1959, Sims drove 
up to her cafe with another man seated on the 
front seat with him and with Lauderdale on the 
back seat. She waited on the three men and 
brought them three cups of coffee and one 
package of cigarettes. This testimony put Lau- 
derdale with Sims three hours before the dyna- 
miting. 

(5) It was testified by two FBI agents that 
the fingerprint of appellant was found on the 
car of Perry, the accomplice. This testimony put 
Lauderdale and Perry together in a car some 
time before the bombing. 

(6) Perry and Sims claimed that they met 
Lauderdale at 13th and Pine Streets one evening 
to make the plans for the bombing. The law 
enforcement officers testified that Lauderdale 
admitted to them that he was at 13th and Pine 
on the same evening that Perry and Sims 
claimed to have met him there. 

The testimony of some of these witnesses was 
disputed, but the weighing of the testimony was 
for the jury; and our problem is, whether these 
six numbered items constitute “other evidence 
tending to connect the defendant with the com- 
mission of the offense,” independent of the testi- 
mony of the accomplices. One of these items 
if standing alone would not be sufficient; two 
of them might not be sufficient; but when all 
six of these items are put together, we hold that 
they are sufficient “other evidence tending to 
connect the defendant with the commission of 
the offense”, independent of the testimony of 
the accomplices. Together they make a chain 
of circumstances that carry the case to the jury. 
One thread, in itself, is very weak, but many 
threads woven together will make a rope; and 
these threads of independent evidence, woven 
together, are sufficient to take the case to the 
jury. 

VI. The Juror Illing. The trial of this case 
commenced in Circuit Court on November 23, 
1959, and the jury verdict was returned late in 
the night of November 27, 1959. On the after- 
noon of November 27th, just as the defense was 
presenting its last witness before resting the 
case, the following occurred at the instance of 
the defendant in the absence of the jury: 


“Mr. Howard: If Your Honor, please, 
since the jury was selected and sworn, there 

- has come to the attention of counsel for the 
defendant that one of the jurors, Mr. Horace 
Illing, is related by affinity to Fire Chief 
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Nalley, whose automobile was the subject 
of testimony in this law suit, and it being 
our information, and it is purely informa- 
tion, that Fire Chief Nalley married the 
sister of Horace I[lling, and we ask the Court 
to declare a mistrial at this time. 

“The Court: That is what I understand. I 
learned that yesterday. Overruled. 

“The defendant objected to the above rul- 
ing of the court and at the time asked that 
his exceptions be noted of record, which 
was accordingly done.” 


Appellant claims that the Court’s ruling was 
erroneous and that the Court should have de- 
clared a mistrial because of Juror Illing’s rela- 
tionship to the wife of Fire Chief Nalley. We 
do not agree with the appellant’s claim; and 
there are several reasons for our conclusion. 

In the first place, there was no statutory rea- 
son for excusing the juror Illing. Section 43- 
1920 Ark.Stats., in listing the grounds for chal- 
lenging a juror for implied bias, says in part: 


“First. Where the juror is related by con- 
sanguinity, or affinity, or stands in the rela- 
tion of guardian and ward, attorney and 
client, master and servant, landlord and ten- 
ant, employer and employed on wages, or is 
a member of the family of defendant or of 
the person alleged to be injured by the of- 
fense charged, or on whose complaint the 
prosecution was instituted.” 


Illing could not have been disqualified under 
this section because Lauderdale was being tried 
only for dynamiting the schooi office and not for 
dynamiting the automobile which the Little 
Rock Fire Department owned and had assigned 
to Fire Chief Nalley, who did not own the car 
and could have suffered no property damage in 
connection with the dynamiting of the car. Fur- 
thermore, Nalley was not even a witness * in the 
trial of this case. The Trial Court possesses con- 
siderable discretion as to excusing jurors in a 
situation such as is here presented, and we can- 
not say that such discretion was abused.® 


4. In Jones v. State, Ark., 320 S.W.2d 645, we held 
that a juror was not disqualified as a matter of law 
even when related to a witness in a case. 

5. Appellant cited the Texas Appeals case of Wright 
v. State, 12 Tex.App. 163, decided in 1882. In that 
case it was held that a juror was disqualified because 
his family had a horse alleged to have been stolen 
by the defendant then on trial for stealing a horse 
from another party. No cases or authorities were 
cited to sustain the Court; and the holding is con- 
siderably weakened by the subsequent Texas case 


Another reason for our conclusion to sustain 
the ruling of the Trial Court in regard to Juror 
Illing is because of the opportunity the appellant 
had on voir dire examination to interrogate Juror 
Illing. The voir dire examination of Illing con- 
sumed eight pages of the typewritten transcript 
(T. 408-415, inclusive). The juror was interro- 
gated by the defendant at length, and that was 
the time and place for the defendant to ask him 
about any possible relationship to anyone in any 
wise the object of any bombing. Due diligence 
required investigation by the defendant on voir 
dire. as to veniremen; and defendant could not 
wait until near the conclusion of the trial, then 
ask the Court for a mistrial, and complain that 
the Court abused its discretion. No “overruling 
necessity” was shown in this case, nor any abso- 
lute statutory disqualification or bias. 

Conclusion. As aforesaid, the motion for a 
new trial contained fifty-five assignments. We 
have studied each one of them and find no 
reversible error. 

Affirmed. 


GEORGE ROSE SMITH, and ROBINSON 
and JOHNSON, JJ., dissent. 


Dissent 
ROBINSON, Justice (dissenting). 


‘There are three serious errors in this case, any 
one of which calls for a reversal of the judgment 
if the appellant is not to be denied a fair and 
impartial trial. And, regardless of the nature of 
the crime charged, or whether he is guilty or 
innocent, under our Constitution and laws he is 
entitled to be tried by a fair and impartial jury. 
Ark. Const. of 1874, Art. 2, §§ 7-10. Glasser v. 
U.S. 315 U.S. 60, 62 S.Ct. 457, 86 L.Ed. 680. 

The errors mentioned are: (1) The refusal of 
the trial court to declare a mistrial after learning 
that Chief Gann Nalley’s brother-in-law, Horace 
Illing, was a member of the jury; (2) the action 


of Rogers v. State, 109 Tex.Cr.R. 88, 3 S.W.2d 455, 
457, decided by the Texas Court of Criminal Ap- 
peals (the highest court in criminal cases) in 1927. 
In the Rogers case the Court held that a juror was 
not absolutely disqualified because of relationship 
to the prosecutrix, and then the Court said: “We 
find in many opinions expressions regarding dis- 
qualification of jurors, or incompetence of jurors, 
which are inaccurate to say the least.” The Court 
also cited, inter alia, Wright v. State, 12 Tex.App. 
168, and said: “Said cases present facts only sans 
similar to those before us, and, in so far as the 
opinions advanced the suggestion that jurors were 
incompetent or disqualified. same are not accurate.” 
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of the trial court in refusing to allow defense 
counsel to question the veniremen on their voir 
dire examination as to their feelings with refer- 
ence to integration or segregation of the races; 
(3) the action of the trial court in refusing to 
permit counsel for the defendant to question the 
venireman Smith as to how he arrived at an 
opinion as to the guilt or innocence of the de- 
fendant after it developed on his examination 
in chief that he did have such an opinion as 
would require evidence to remove. 


We will deal with the errors in the order 
named. First, the refusal of the trial court to 
declare a mistrial after learning that a member 
of the jury was a brother-in-law to Chief of the 
Fire Department Nalley, whose automobile was 
destroyed with dynamite, which offense was so 
closely connected with the dynamiting of the 
school building that the two crimes constituted 
a part of the same transaction. The defendant 
was on trial for having participated in the bomb- 
ing of a school building at 8th and Louisiana 
Streets in Little Rock. A short time before the 
bombing of the school building, Fire Chief Gann 
Nalley’s automobile, furnished to him by the 
Fire Department, while parked at his home, was 
destroyed with dynamite. During the trial of the 
case the State was permitted to prove the bomb- 
ing of Chief Nalley’s car. In these circumstances 
it cannot be said that Chief Nalley and his wife 
would have been qualified jurors. Undoubtedly 
by reason of their close connection with the 
case, Nalley and his wife, Horace Illing’s sister, 
would have been disqualified. In fact, they were 
disqualified by statute. Ark.Stats. § 43—1920 
provides: “A challenge for implied bias may be 
taken: First. Where the juror is related by con- 
sanguinity, or affinity, or stands in the relation 
of guardian and ward, attorney and client, mas- 
ter and servant, landlord and tenant, employer 
and employed on wages, or is a member of the 
family of defendant or of the person alleged to 
be injured by the offense charged, or on whose 
complaint the prosecution was instituted.” 


Here Chief Nalley and his wife, the juror’s 
sister, were injured, at least in a nominal man- 
ner, by the offense proven in this case to convict 
the defendant. The dynamite was exploded in 
their yard, blowing up an automobile in the 
possession and control of Chief Nalley. Fortu- 
nately, he and his wife, the juror’s sister, were 
not in the car at the time. 

On the motion for a change of venue, numer- 
ous newspaper articles were introduced in evi- 
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dence, referring to the dynamiting of the car. 
It is stated in one of the local papers of Sep- 
tember 12, 1959: “The charges accuse each of 
these three with two offenses: The dynamiting 
of Fire Chief Gann L. Nalley’s city-owned sta- 
tion wagon, at Nalley’s home Monday night, and 
the dynamiting of the Little Rock School Board 
office at Louisiana Street.” Another article of 
September 9th states: “The police and the F.B.I. 
continued checking at the other two scenes of 
the bombing, the Baldwin Company at 322 
Gaines Street, which houses the business office 
of Mayor Werner C. Knoop, and the home of 
Fire Chief Gann L. Nalley at 5221 Base Line 
Road, where a city-owned station wagon was 
blown up.” An article of September 12th states: 
“Two charges were filed in circuit court against 
Lauderdale, Sims and Perry. They are accused 
of dynamiting Nalley’s car and the school ad- 
ministration building.” Another article of Sep- 
tember 8th states that Lauderdale and Sims are 
charged with the school board building bombing 
at 800 Louisiana and the Fire Chief's vehicle. 
It can be assumed that Nalley complained of the 
dynamiting of his car. Hence, not only were he 
and his wife the injured parties within the mean- 
ing of the above mentioned statute, but they 
must have been two of the complaining parties. 
It will be recalled, now, that the defendant was 
on trial for dynamiting the school building. The 
State was permitted to prove the dynamiting of 
Nalley’s car, and Nalley’s wife’s brother was on 
the jury. 

Nalley and his wife were disqualified as jurors, 
and under the statute the wife’s brother, the 
juror Illing, was also disqualified. He was 
closely related by consanguinity and affinity to 
the injured and complaining parties. The fact 
that it was not shown that Nalley and his wife 
went to the prosecuting attorney and filed a com- 
plaint is immaterial. In the circumstances they 
would be considered complaining parties within 
the meaning of the statute even if they had 
asked that the cases be dismissed. But even if 
Nalley and his wife should not be regarded as 
parties in the case at bar, they are parties in a 
similar case that would disqualify them in the 
present case. The courts have always been 
zealous to protect a party’s right to a fair and 
‘impartial trial, and even where it was learned 
after a trial was completed that the trial judge 
was a distant relative of the wife of the deceased 
in a murder case, the defendant was granted a 

new trial on that ground alone. Byler v. State, 
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210 Ark. 790, 197 S.W.2d 748. If the trial judge 
is disqualified in a situation of that kind, a juror 
would be even more disqualified. A juror has 
much more to do with whether a defendant is 
convicted than does a trial judge. In the Byler 
case it was held that the murdered man’s wife 
was a party to impartial jury. We are not with- 
out precedent in a situation of this kind. We 
have two cases directly in point. In McDaniel 
v. State, 228 Ark. 1122, 313 S.W.2d 77, this Court 
held that the trial court properly discharged a 
juror after the jury was sworn, because he was 
related to the defendant. Such relationship had 
not been discovered on the voir dire examina- 
tion, and this Court did not indicate that the 
State waived such disqualification by reason of 
the failure to learn of the relationship earlier. 
The Court cited Harris v. State, 177 Ark. 186, 
6 S.W.2d 34, where it was held that the trial 
court properly discharged a juror after evidence 
had been introduced in the case because the 
juror was on the defendant’s bond. These cases 
show conclusively that the mere fact that the 
relationship was not discovered on the voir dire 
is no sound reason for not remedying the situa- 
tion when the discovery is made. 

To sustain the view expressed by the majority, 
only the case of Jones v. State, Ark., 320 S.W.2d 
645, is cited, and that case is not in point. There 
a juror was discharged over the objection of the 
defendant. There was no contention that the 
juror was related by consanguinity or affinity to 
a member of the family of the person alleged to 
have been injured by the offense charged or on 
whose complaint the prosecution was instituted. 
The juror in the Jones case was merely a sister 
to a policeman who was a witness for the State. 
If anyone had a right to object to the sister of 
the policeman serving as a juror, it would have 
been the defendant, and he made no objection 
whatever. In fact, he objected to the juror’s 
being discharged. 

Next is the matter of the trial court’s refusing 
to permit counsel for defendant to question 
veniremen in regard to their feelings about inte- 
gration of the schools. It is a matter of common 
knowledge that the dynamiting of the school 
building grew out of the integration of the 
schools controversy in Little Rock. In addition, 
the State introduced testimony to that effect. 
The State’s witness, Sims, who blew up the 
Nalley car, testified that the dynamiting was 
done for the purpose of harassing the public and 
keeping the Negroes out of the white schools. 
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There are people who firmly believe that the 
schools should be integrated; on the other hand, 
others are firmly convinced that the schools 
should not be integrated. The situation in Little 
Rock has been such as to arouse the emotions 
of many people. Undoubtedly the dynamiting 
of the school building was calculated to prevent 
integration. In these circumstances the attorney 
for the defendant would want to know how a 
juror felt on the subject of integration. In all 
probability he would exercise a peremptory 
challenge on a venireman who strongly favored 
integration. But the court would not permit 
the veniremen to be questioned on how they 
felt on that subject. Again the majority have not 
cited a single authority that sustains the view 
expressed. The majority quote from 31 Am.Jur. 
121. Instead of sustaining the majority, it is clear 
that the cited text is favorable to the contention 
made by appellant. As heretofore pointed out, 
it was of the utmost importance for defense 
counsel to know how the jurors felt on the inte- 
gration question, but he was denied the right 
of getting this information from the veniremen. 
The majority state: “When relevant and of sig- 
nifiance to the case being tried, inquiry should 
be allowed to be made on voir dire as to mem- 
bership in an organization.” But the majority 
do not follow this principle and do not point out 
in what way a venireman’s convictions on the 
integration question would be immaterial when 
a person is charged with a very serious crime 
committed in an attempt to prevent integration, 
as provided by the State. In Bethel v. State, 162 
Ark, 76, 257 S.W. 740, 743, 31 A.L.R. 402, Judge 
McCulloch said: “* * * an accused has a right, 
for the purpose of determining the extent to 
which he will avail himself of the statutory per- 
emptory challenges, to inquire as to the member- 
ship of the proposed jurors in an organization 
‘where it is shown that there are reasons why 
membership in an organization might influence 
the parties to the litigation in the exercise of 
peremptory challenges, and that ‘the court 
ought to permit the inquiry to be made, if it 
appears to be made in good faith.’” 


In the case at bar the State proved that the 
defendant committed a crime in an attempt to 
prevent integration of the schools. The defense 
attorney might have been extremely negligent 
if he had failed to attempt to learn how a venire- 
man felt about integration. The situation is 
likened to a case where a person is charged with 
bootlegging liquor. Certainly defense counsel 











should be permitted to inquire if a venireman is 
a prohibitionist. In the case of Pendergrass v. 
State, 121 Tex.Cr.R. 213, 48 S.W.2d 997, 998, the 
charge was “illegally transporting liquor,” and, 
although the defendant did not make his record 
properly, the court said: “It would have been 
proper for appellant’s counsel to elicit from each 
juror whether or not he was a prohibitionist, in 
order that he might intelligently exercise his 
peremptory challenges. [citing cases] The right 
to appear by counsel, guaranteed by the Bill of 
Rights, carries with it the right of counsel, with- 
in reasonable limits, to examine each juror indi- 
vidually in order to prepare himself for the 
intelligent exercise of the peremptory chal- 
lenges allowed him by statute. [citing cases.]” 


In 50 C.J.S. Juries § 275, p. 1043, it is said: 
“With the exception of such questions as the 
juror may be privileged from answering on the 
ground that the answer would tend to degrade 
or incriminate him * * * a juror may be fully ex- 
amined and asked any questions which are per- 
tinent to show the existence of bias or prejudice, 
and may be examined as to any bias with respect 
to the nature of the case or the subject matter 
of the litigation as well as with respect to the 
parties personally.” And in 50 CJ.S. Juries 
§ 273, p. 1036, it is said: “The right to a trial by 
a fair and impartial jury includes the right to 
have the jurors sworn and examined as to their 
qualifications, and it is error for the court to 
deny this right if properly requested before the 
jury is sworn. This right may be exercised by 
either party to a civil or criminal action, and 
it exists with respect to each particular case re- 
gardless of the fact that the same jurors have 
been examined in other cases. The purpose of 
voir dire examination is to determine whether 
a juror possesses necessary qualifications, wheth- 
er he has prejudged the case, and whether his 
mind is free from prejudice or bias, so as to 
enable the party to ascertain whether a cause 
for challenge exists; and to ascertain whether it 
is expedient to exercise the right of peremptory 
challenge, * * *”. 


The next point is the refusal of the trial court 
to permit defense counsel to continue the exam- 
ination of the venireman Smith after he had 
stated he had an opinion as to the guilt or inno- 


cence of the accused which would require evi- - 


dence to remove. The majority state: “It was not 
shown that Smith had discussed the case with 
any witness.” Neither does the record show that 
he had not discussed the case with witnesses. 
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Mr. Smith stated frankly and unequivocally that 
he had an opinion as to the guilt or innocence 
of the defendant and that it would take evidence 
to remove such opinion, but on further question- 
ing by the court he stated that he could give the 
defendant a fair and impartial trial. The defense 
attorney then attempted to question Smith fur- 
ther about his opinion, but the court ruled that 
no further questions along that line would be 
permitted. The majority state that the court 
“ruled that * * ° the juror would not be ex- 
cused for cause,” and then a long line of cases is 
cited to the effect that the mere fact a venireman 
has an opinion based on newspaper reports or 
rumor does not disqualify him. Appellant makes 
no contention that such is not the law, but ap- 
pellant does say that when the venireman stated 
that he had an opinion based on what he had 
“seen, read and heard,” he was prima facie dis- 
qualified and that he remained disqualified until 
it is shown by further questioning that what he 
had seen, read and heard was only newspaper 
items or rumors and that he had not actually 
been a witness to the commisson of the crime 
and had not talked to witnesses who purported 
to know the facts in the case. 

The State made no effort to show how Mr. 
Smith arrived at the opinion which he stated he 
had as to the merits of the case, and the defend- 
ant was not allowed to fully develop the facts 
on that point. The Court said, in Sneed v. State, 
47 Ark. 180, 1 S.W. 68, 70: “The entertainment 
of preconceived notions about the merits of a 
criminal case renders a juror prima facie incom- 
petent. But when it is shown that the impres- 
sion is founded upon rumor, and not of a nature 
to influence his conduct, the disqualification is 
removed.” To the same effect is Hardin v. State, 
66 Ark. 53, 48 S.W. 904. In the case at bar the 
disqualification was never removed. 

For the reasons stated herein, I respectfully 
dissent. 


GEORGE ROSE SMITH, J., joins in that part 
of this dissent pertaining to the juror Illing. 
* = 2 


JOHNSON, Justice (dissenting). 


I agree with every word of Mr. Justice ROB- 
INSON’S dissenting opinion in this case and in 
addition to the reasoning thereof I would also 
reverse because of the refusal of the trial court 
to grant defendant’s Petition for Change of 
Venue. 

I recognize that where a Petition for Change 
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of Venue is controverted by the State and con- 
troverting evidence is offered, it is a matter of 
the court’s sound discretion as to whether the 
petition should be granted. Leggett v. State, 227 
Ark. 393, 299 S.W.2d 59. On the other hand, this 
does not mean that the court may arbitrarily 
deny such a petition merely because it is con- 
troverted or merely because there is controvert- 
ing evidence produced. I am firmly convinced 
that in denying this petition the trial court mis- 
construed the rule of the Leggett case, supra, 
and abused his discretion. Apparently, the trial 
court felt that the Leggett case held that if 
prospective jurors, examined before the petition 
is heard, do not disqualify, the petition should 
be denied. It should be noted that over the 
protest of the appellant, and before evidence 
was taken on his Petition for Change of Venue, 
the trial court had the Clerk call the 27 jurors 
left on the panel of 50 and the court asked three 
general questions of this group. These questions 
were whether any member of the panel knew 
of any reason why he should not serve on the 
jury in the case and whether what the members 
of the panel had seen, read and heard about the 
crime would prevent them from giving both the 
State and the defendant a fair and impartial 
trial. Some of the panel answered “No, sir” and 
the court asked one other question requesting 
any member of the jury who had his mind made 
up to so indicate. This question was not an- 
swered. As previously indicated, this was done 
over the protest of the appellant and when he 
did not have an opportunity to interrogate said 
jurors, even though he told the court that he 
had 40 or 50 questions to be addressed to every 
member of the panel. The court’s erroneous 
misconception of the holding of the Leggett 
case becomes even more demonstrable by a 
reference to the record wherein the oral state- 
ment of the court denying defendant’s Petition 
for Change of Venue is set forth verbatim. In 
denying this petition, the court made it abun- 
dantly clear that he based his ruling wholly and 
solely upon the answers of the jurors to the three 
questions heretofore set forth and that he had 
not considered the evidence which was adduced 
in support of and in opposition to the Petition 
for Change of Venue. I do not believe that the 
holding of the Leggett case may be so simplified. 
In the Leggett case, the Petition for Change of 
Venue was filed on the 3rd day of the trial sup- 
ported by the affidavits and testimony of two 
witnesses. One of these witnesses knew little 


about the sentiment in the county except that 
prevailing in two wards in Little Rock. It cannot 
be said that this made even a prima facie show- 
ing as it is necessary that at least two of the 
affiants or witnesses know the state of mind of 
the inhabitants of the whole county. Brown v. 
State, 134 Ark. 597, 203 S.W. 1031. The court 
held in the Brown case that if a witness was not 
acquainted with the sentiment over the county 
generally, the trial court was at liberty to find 
that he was not a “credible person” as required 
by the statute. Further, at the time of the hear- 
ing in the Leggett case, eleven jurors had already 
been chosen, and this Court said on appeal: 


“Here the trial judge had listened for more 
than three days while hundreds of venire- 
men were searchingly examined under oath. 
In deciding whether the appellant’s two wit- 
nesses had correctly estimated the local 
sentiment the court was entitled to consider 
the views of scores of citizens already heard. 
Although many veniremen had reached posi- 
tive conclusions from what they had read or 
heard, there is no indication that the news 
reports were biased or represented a studied 
effort to inflame the public. Meyer v. State, 
218 Ark. 440 236 S.W.2d. 996. Despite 
the defendant’s theory that it was impossible 
to obtain a fair-minded jury within the 
county, the court was convinced by testi- 
mony heard at firsthand that this goal had 
almost been reached. In these circumstances 
the conclusion that the asserted prejudice 
did not exist lay well within the limits of the 
court’s discretionary authority.” [227 Ark. 
393, 299 S.W.2d 60]. 


The facts in the case at bar and those in the 
Leggett case are completely different. Where 
the appellant Leggett did not have two “credi- 
ble” witnesses- on his petition, appellant here 
had three witnesses who met the test of the 
statute together with several others who cor- 
roborated these witnesses as to particular sec- 
tions of the county. Appellant’s three witnesses 
were the Hon. Dan Sprick, State Senator of 
Pulaski County, a former Mayor and Alderman 
of the City of Little Rock; Mr. Noble Strait, 
a competitor of the appellant; and Mr. R. C. 
Limerick, Jr. I will not take space to identify all 
of the supporting witnesses; suffice it to say, their 
testimony may be found in the record. There is 
another striking difference between the Leggett 
case and the case at bar in that the court said 
in the Leggett case that there appeared to be 
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no studied effort on the part of news reports to 
inflame the public. In this case, the trial judge 
himself said: “I will take judicial knowledge that 
the Gazette is a pro-integration newspaper.” 
On the hearing on the petition, 93 news articles, 
pictures, cartoons and editorials from the two 
Little Rock newspapers were offered in evidence. 
I say that those articles, pictures, cartoons and 
editorials did represent “a studied effort to in- 
flame the public”. It cannot be said that cartoons 
on the editorial pages bearing such captions as 
“Wanted—Public Enemy No. 1”; “Triumph of 
Law and Order”; and “Tall in the Saddle” were 
not studied efforts to inflame the public against 
this appellant. There were editorials bearing 
such captions as “Fast Work in the Bombing 
Case” wherein it was asserted that the leaders 
moved with great speed and determination to 
“track down the guilty parties” and those who 
underwrote a reward fund of $25,000 for arrest 
and conviction were commended; editorials 
captioned “The Performance of Little Rock’s 
Finest” wherein the news organ commended 
“swift decisive work of the Little Rock Police 
and the Federal Bureau of Investigation” to- 
gether with the diabolically clever suggestion 
(intended to warp the public’s mind as to the 
burden of proof in a criminal case) to the effect 
that the defendants would receive a fair trial: 
“with ample opportunity to clear themselves if 
they are innocent;” editorials captioned “fog” 
suggesting that the defendants were communists 
and that they should be checked out on this 
score by the F. B. I.; and editorials captioned 
“An act of terror—and its roots” wherein it was 
suggested that the only redress for the damage 
done: “lies in what we now do—in our clear 
demonstrations that we will no longer tolerate 
apostles of discord, the preachers of dissention 
and the advocates of rebellion who have brought 
this shame upon our city.” These cartoons and 
these editorials represented studied efforts to 
inflame the public and to preclude appellant 
from receiving a fair trial. The action of the 
Prosecuting Attorney in publicly stating that 
defendant's $50,000 bond should not be reduced 
and that: “this defendant has largely forfeited 
his right in organized society” can hardly be 
viewed as an effort to assure to the appellant a 
fair trial by unbiased jurors. In fact, in Sisson 
v. State, 168 Ark. 783, 272 S.W. 674, it was held 
that where a sheriff had, in his campaign for 
election, made speeches over the county wherein 
he stated that he was going to send the de- 


fendant “to hell or the penitentiary one, if he 
was elected sheriff” was such as to create prej- 
udice in the minds of the inhabitants of the 
county against the defendant and furnished full 
justification for the belief of an affiant that the 
minds of the inhabitants of the county had been 
prejudiced against the appellant. The record 
shows that Mr. Holt was three times honored 
with the office of Prosecuting Attorney by the 
very people from whom prospective jurors 
would be selected. The actions of the Pulaski 
County Bar Association in adopting resolutions 
condemning participants in acts of terrorism and 
commending the law enforcement officers for 
their activities; contributing to the Chamber of 
Commerce reward fund and advising the law en- 
forcement officers and the officials of the county 
that: “The Association, upon request, will assist 
in any way possible in the investigation of the 
said explosion or the prosecution of persons 
charged with responsibility therefor” where cer- 
tainly not calculated to insure a fair trial to ap- 
pellant. Lawyers are leaders in the community 
and when a whole county bar association arrays 
itself on the side of the prosecution before trial 
and without fee or hope of reward offers to 
prosecute the persons charged with the crimes, it 
cannot help but engrave an impression upon the 
minds of the public to the effect that those 
charged are guilty. When business and profes- 
sional leaders in the community are quoted in 
the press as condemning the crimes in question, 
it cannot be said that such statements do not 
work grave damage to the cause of a defendant 
awaiting trial on such charges. When the Presi- 
dent of the Little Rock Council of P.T.A. says: “I 
think the penalty should be a stiff, severe one’; 
such a statement cannot be said to be creating an 
atmosphere of sweetness and light for a trial of 
the charges. When the District Superintendent 
of the Methodist Church and the Episcopal 
Bishop of Arkansas condemn the acts in public 
news stories and the Bishop calls for: “A com- 
mon effort to guard the safety of every man, 
woman and child who inhabits the city”, how 
can it be said that these news stories would not 
work for the conviction of the defendant as 
surely as the testimony of an eye witness? 


When it is shown that these statements of 
condemnation by community leaders were pub- 
lished in one newspaper with an average cir- 
culation of 45,683 in the county of venue and 
another newspaper with a circulation of 44,000 
in the county of venue and it is further shown 
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that the same matters were given publicity 
by television and radio, I respectfully submit that 
such publicity cannot be said to have no effect 
upon the minds of prospective jurors. This was 
not an ordinary case where a juror may have 
read one or two newspaper articles. This was a 
situation where there had been incessant pub- 
licity from the very beginning. When the busi- 
ness manager of the Arkansas Gazette said: 
“We have run more than one editorial with re- 
spect to acts of terrorism and have even offered 
cartoons and we are quite proud of the orbit of 
accounts. We hope that people will form an 
opinion from what we say,” it certainly cannot 
be said that the news reports, cartoon pictures, 
and editorials in that publication were not a 
studied effort to inflame the public. When the 
Chamber of Commerce can quickly raise $25,000 
to prosecute the persons charged with the crime, 


[Vou. 6 


it can hardly be said that the contributors to 
such fund are indifferent. 

Regardless of the guilt or innocence of a per- 
son or persons being tried for the commission of 
a crime, basic concepts of our system of justice 
demand that every defendant receive a fair trial 
by a fair and impartial jury. I sincerely fear that 
the opinion of the majority in the case at bar 
holding that those things pointed out by Mr. 
Justice ROBINSON, and the results of the con- 
duct of prominent persons and newspapers, as 
set out above, do not constitute error, has effec- 
tively deprived this defendant and by pred- 
edent all citizens of this State of the precious 
right of a fair trial by a fair and impartial jury. 
For these reasons I cannot conscientiously do 
less than dissent to the opinion of the majority 
with all the vigor at my command. 





TRIAL PROCEDURE 


Juries—Arkansas 





Clarence STEWART, Jr. v. STATE of Arkansas. 
Supreme Court of Arkansas, April 17, 1961, Rehearing Denied May 15, 1961, 345 S.W.2d 472. 


SUMMARY: A Negro, convicted in a state court in Pulaski County, Arkansas, of first degree 
murder and sentenced to death, appealed to the state supreme court, contending, inter alia, 
that the jury panel should have been quashed because of alleged systematic inclusion of Ne- 
groes on the jury panel which constituted a denial of due process and equal protection guar- 
anteed by the Fourteenth Amendment. The court reviewed testimony below to the effect that 
in 1959 about a fourth of the poll tax receipts issued in the county were to Negroes and that 
Negroes had served on jury panels in varying numbers in the county and in the court involved 
for a number of years. Also noted was testimony by jury commissioners that to determine 
qualifications of prospective jurors the commissioners used a city directory and the poll tax 
book; that it was their desire to select some Negroes “so they would have a say in the govern- 
ment of our county”; and that the commissioners did not have figures showing county racial 
proportions, but thought that there should be some Negroes on jury panels so they could rep- 
resent the county government. The judgment was affirmed, the court holding that the evi- 
dence failed to show the alleged systematic inclusion, and stating that “we do not think it 


ground for complaint that Negroes were on the jury panel.” Excerpts from the opinion deal- 
ing with this issue are printed below. 


HOLT, Justice. 


The appellant, Clarence Stewart, Jr., a Negro, 
was charged by information with the crime of 
first degree murder. The jury returned a verdict 
of guilty and punishment was assessed at death. 

o Sd o 


Finally, it is argued that the jury panel should 
have been quashed because of discrimination in 
the selection of the panel. Though it is not clear 
from appellant’s brief, evidently this argument 
is based upon the proposition that systematic 
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inclusion, as alleged, would be a denial of due 
process and equal protection of the law under 
the Fourteenth Amendment to the Federal Con- 
stitution. We find it unnecessary to pass upon 
this argument since we think the evidence fails 
to show a systematic inclusion of Negroes on 
jury panels which would amount to discrimina- 
tion. In fact, the evidence demonstrates that the 
jury commissioners made a special effort to avoid 
discrimination in the selection of veniremen. 
Discrimination in a jury’ selection must be 
proved; it is not to be presumed, Tarrance v. 
State of Florida, 188 U.S. 519, 23 S.Ct. 402, 47 
L.Ed. 572, and the burden of establishing the 
discrimination is upon the defendant. Akins v. 
State of Texas, 325 U.S. 398, 65 S.Ct. 1276, 89 
L.Ed. 1692. The fact that there is a disproportion 
in the number of a particular race selected does 
not in itself show discrimination, Akins v. Texas, 
supra, and a defendant has no absolute right to 
have his race represented on any particular 
jury. Bush v. Commonwealth of Kentucky, 107 
U.S. 110, 1 S.Ct. 625, 27 L.Ed. 354. To prove 
discrimination in the present case the defendant 
took the testimony of the county collector, the 
deputy circuit court clerk, and two of the jury 
commissioners. The collector was called and tes- 
tified as to the number of poll tax receipts issued. 
No record could be had in prior years but the 
collector estimated there were 88,176 poll taxes 
issued in 1959 in Pulaski County and of that 
number perhaps 20,000 to 25,000 were sold to 
members of the Negro race. The deputy circuit 
clerk was called and testified that since the 
March term of 1940 through the March term 
of 1960 Negroes had served on the jury panels 
of Pulaski County. A tabulation of the number 
of Negroes serving on the jury panels in the first 
division of the Pulaski County Circuit Court 
shows that in 1955 a total of ten, in 1956 a total 
of six, in 1957 a total of fifteen, in 1958 a total 
of three, in 1959 a total of seven, and on the 
March term regular jury panel three Negroes 
were appointed. Mr. Edward Granoff, the first 
jury commissioner to testify, stated that he 


sought to select persons who would make good 
jurors and he and the other jury commissioners 
used the city directory and looked to see if 
people were qualified and used the poll tax 
book to see if “they were paid up” and the jury 
list was used to see if the selected persons had 
served recently. He further testified that it was 
the desire of the jury commissioners to select 
some Negroes “so they would have a say in the 
government of our county.” He stated he didn’t 
pick the jury panels on a personal basis—just 
who he thought was best qualified. Mr. Jack L. 
Branch, the second jury commissioner to testify, 
said that the commissioners didn’t have any 
figures and didn’t show what the proportion of 
Caucasian to Negro poll tax holders would be, 
but that he and the other commissioners thought 
that there should be some Negroes on the jury 
panels so they could represent the county gov- 
ernment. The third jury commissioner was not 
called to testify. This was all the testimony 
presented to show discrimination in the selection 
of the jury panels. Viewing this testimony as a 
whole, we think that it fails to establish any 
systematic, planned exclusion or inclusion of 
Negroes which would amount to unconstitutional 
discrimination in the selection of the jury panels. 
The American tradition of trial by jury contem- 
plates an impartial jury drawn from a cross 
section of the community. The United States 
Supreme Court in the case of Strauder v. State 
of West Virginia, 1879, 100 U.S. 303, 25 L.Ed. 
664, noted: “* * * (T)he constitution of juries 
is a very essential part of the protection such 
a mode of trial is intended to secure. The very 
idea of a jury is a body of men composed of 
the peers or equals of the person whose rights 
it is selected or summoned to determine; that 
is, of his neighbors, fellows, associates, persons 
having the same legal status in society as that 
which he holds.” We do not think it ground for 
complaint that Negroes were on the jury panel. 


* id = 


The judgment is affirmed. 
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TRIAL PROCEDURE 

Juries—Mississippi 

Clyde KENNARD v. STATE of Mississippi. 

Supreme Court of Mississippi, April 3, 1961, 128 So.2d 572. 


SUMMARY: Alleging himself to be a Negro, a man indicted for burglary filed motions in the 
Forrest County, Mississippi, circuit court to quash the indictment and venire on the grounds 
of systematic exclusion of Negroes from the grand and petit juries in denial of due process 
and equal protection. At the hearing on the motions, only defendant introduced witnesses. They 
testified in effect that jury boxes are filled by members of the board of supervisors from a list 
of registered voters; that there are Negroes registered and qualified to vote in the county; 
that the jury box is filled without regard to race; that for many years Negroes have been sum- 
moned for jury services; and that Negroes have served on Forrest County juries in the recent 
past. The motions were overruled, defendant was convicted, and he appealed. The state su- 
preme court affirmed, holding that defendant had failed to make a prima facie showing of 
systematic exclusion, because the witnesses proved the opposite; that there was no proof that 
even if Negroes were on the jury list there was an inappropriate and arbitrary number; and 
that the evidence refuted the contention that solely because of race or color Negroes have not 
been allowed to register for voting and were thus systematically excluded from jury service. 





Excerpts from the opinion on this point are printed below. 


GILLESPIE, Justice. 
o 


2 o 


Appellant filed motions to quash the indict- 
ment and the venire on the ground of sys- 
tematic exclusion of Negroes from the grand and 
petit juries which constituted a denial of due 
process of law and equal protection of the law. 
After a hearing on these motions they were 
overruled, and appellant assigns this action of 
the trial court as error. The two motions were 
heard together and present but one question: 
Did the evidence require a finding by the trial 
court that there was a systematic exclusion of 
Negroes from the juries? 

The hearing on this motion was rather lengthy 
and numerous witnesses were introduced, in- 
cluding nearly all the officials of Forrest County. 
In summary, the testimony showed as follows. 
The poll books of the county show “W” and 
“C” following the names of registered voters to 
indicate white and colored. There are Negroes 
registered and qualified to vote in the County, 
but the number was not shown. According to 
the last census, Forrest County had a total 
population of 45,055, of which 12,965 were non- 
white. The distribution of the white and 
non-white population among the five super- 
visors’ districts and the various voting precincts 
was not shown; nor was distribution between 
urban and rural shown. The jury boxes are 
filled from a list of registered voters by the five 
members of the board of supervisors from their 


several districts from the registered voters who 
are not disqualified for jury service.! The jury 
box is filled without regard to race. For many 
years Negroes have been summoned for jury 
service, but the proportion of white and colored 
was not shown. Negroes were summoned for 
jury service at the term of court preceding the 
one during which appellant was tried but it was 
not shown whether any were summoned for 
grand or petit jury service for the term during 
which appellant was tried. Negroes have served 
on juries in Forrest County in the recent past. 

The motions alleged appellant is a Negro. It 
was traversed. No proof was offered that ap- 
pellant was in fact a Negro. We deal with the 
case as if this was shown. 

It cannot be lightly concluded that the officials 
of Forrest County have engaged in discrimina- 
tory practices by systematically excluding Ne- 
groes from jury service, and the burden was 
upon appellant to establish his allegations by 
proof in accordance with legal standards. Akins 
v. Texas, 325 U.S. 398, 65 S.Ct. 1276, 89 L.Ed. 
1692; cf. Hernandez v. Texas, 347 U.S. 475, 74 
S.Ct. 667, 98 L.Ed. 866. And, while it was not 





1. Under Section 1762, Mississippi Code of 1942, the 
following persons are disqualified for jury service: 
Females, those unable to read and write, those 
convicted of an infamous crime, those convicted 
of the unlawful sale of liquor within five years, 
common gamblers and habitual drunkards, over- 
seers of roads within the past year, and those who 
served on a jury in the past two years. 
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shown in the present case that there were no 
Negroes on the grand or petit juries which in- 
dicted and tried appellant, if it be assumed there 
were not, the fact that Negroes were not in- 
cluded in a particular jury is not enough to 
establish that there was actual discrimination be- 
cause of race. Snowden v. Hughes, 321 U.S. 1, 
64 S.Ct. 397, 88 L.Ed. 497, (see cases therein 
cited). The facts as already stated are sub- 
stantially without conflict, and any conflicts in 
the testimony were factual issues to be resolved 
by the trial court. Akins v. Texas, supra. Of the 
thirteen persons called by appellant in regard 
to whether Negroes were summoned to serve 
on juries, eight testified positively that Negroes 
had been so summoned over an extended period 
of time up to and including the July 1960 term 
of court. (Appellant was tried at the next term 
of court which convened in November 1960). 
None of the witnesses testified that Negroes had 
not been summoned. Some testified that Ne- 
groes had served on juries. The witnesses who 
did not know whether Negroes had been sum- 
moned for jury service were not shown to be in 
a position to know. For instance, the chancery 
clerk and members of the board of supervisors 
had no particular reason to know who was sum- 
moned for jury service. The lawyers who testi- 
fied for appellant would know and they testified 
Negroes were summoned and served. 

Appellant contends that he made a prima facie 
showing of purposeful discrimination by sys- 
tematically excluding Negroes from juries. Ap- 
parently this contention is based on the ground 
that all of the witnesses were introduced by 
appellant. But appellant failed to meet the 
burden assumed by him because the witnesses 
proved the opposite. Cf. Patton v. Mississippi, 
332 U.S. 463, 68 S.Ct. 184, 92 L.Ed. 76; Reece v. 
Georgia, 350 U.S. 85, 76 S.Ct. 167, 100 L.Ed. 
77. 


Appellant relies largely on the recent case of 
United States ex rel. Goldsby v. Harpole, 5 Cir., 
263 F.2d 71, a Mississippi case concerning Car- 
roll County, Mississippi. In that case it was 
shown that over half the inhabitants of the 
county were non-white, yet none of the officers 
who testified could remember an instance of a 
Negro ever being on the jury list. Moreover, no 


Negroes were registered to vote in Carroll” 


County. In the present case there was no such 
proof; the proof was to the contrary. The Golds- 
by case does not apply. 


Appellant contends that even if Negroes were 


on the jury list, there was an inappropriate and 
arbitrary number. There was no proof to this 
effect. Moreover, the courts have never held that 
a defendant is entitled to any particular number 
or proportion of jurors of a given race, or even 
that there must be a mixed race, or even that 
there must be a mixed jury. The question has 
always been whether there was a purposeful 
exclusion of members of the defendant’s race 
because of race. This is a different thing from 
the right to have a jury composed of some or so 
many persons of the defendant’s race. The con- 
stitutional requirements are met when a fair jury 
is selected without regard to race. Proportionate 
representation of races on a jury is not a con- 
stitutional requisite. Akins v. Texas, supra; Ex 
parte Commonwealth of Virginia (Virginia v. 
Rives), 100 U.S. 313, 25 L.Ed. 667; Cassell v. 
Texas, 339 U.S. 282, 70 S.Ct. 629, 94 L.Ed. 839. 
The courts have recognized that for various 
reasons there are instances of disproportionate 
representation of the white and colored races on 
jury lists. Brown v. Allen, 344 U.S. 443, 73 S.Ct. 
397, 97 L.Ed. 469. And in that same case it was 
recognized by the Supreme Court of the United 
States that it would not strike down state prac- 
tices which are short of a denial of equal pro- 
tection or due process in the selection of juries. 
This Court, in Cameron v. State, 233 Miss. 404, 
102 So.2d 355, stated that since the decision of 
the United States Supreme Court in Patton v. 
Mississippi, 332 U.S. 463, 68 S.Ct. 184, 186, 92 
L.Ed. 76, it is a matter of common knowledge 
that members of the boards of supervisors in 
most, if not all, of the counties of this State 
have been placing in the jury boxes the names 
of Negroes who meet the requirements of being 
men of good intelligence, sound judgment and 
fair character, and who do not possess the dis- 
qualifications enumerated in Section 1762, Mis- 
sissippi Code of 1942. The same opinion 
recognized that it is not required that all the 
names of Negroes be placed in the jury box. 


In Seay v. State, 212 Miss. 712, 55 So.2d 430, 
this Court applied the decision of the Supreme 
Court of the United States in Patton v. Missis- 
sippi, supra, and reversed the conviction on proof 
disclosing that Negroes had been systematically 
excluded from the grand jury which indicted 
Seay. 

Appellant also contends that Negroes have 
not been allowed to register solely on the ground 
of race or color and that this has resulted in the 
systematic exclusion of Negroes from jury serv- 
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ice. This contention is refuted by the evidence. 
It was shown that there were qualified Negro 
electors and that there were Negroes who were 
on the jury lists over an extended period of time. 
Four persons testified for appellant that they 
had been unable to register, and that on some 
occasions when they tried to register they were 
accompanied by others who likewise were un- 
able to register. The issue here is not whether 
some individual or individuals have been denied 
the right to register. If such was the issue, the 
proof in this case in regard to the persons just 
referred to falls short of proving that these in- 
dividuals were qualified to register, or that they 
were denied the right to register because of race. 
Cf. Darby v. Daniel, D.C., 168 F.Supp. 170. 

We have carefully considered the contention 
of appellant and the authorities he relies on and 
conclude that he failed to establish his charge 
that he was denied due process and equal pro- 
tection of the laws by reason of Negroes being 
systematically excluded from the juries of For- 
rest County. 

Appellant filed a motion for a writ of subpoena 
duces tecum directing the circuit clerk to appear 
and submit to the court the registration books 
containing the names from which all jury lists 
are drawn. He assigns error here contending 
that the lower court overruled the motion. We 
are of the opinion that appellant is not in a posi- 
tion to complain in this regard. There appears 
in the record the following: “Here defendant’s 
motion for subpoena duces tecum was with- 
drawn by counsel for defendant.”2 Appellant 


2. This entry imports absolute verity since appellant 
had ten days notice to examine and correct transcript. 
Section 1641, Mississippi Code of 1942. Appellant 
makes no contention the record is not correct. 


[Vo.. 6 


may not complain of the lower court's failure 
to sustain his motion when the motion was with- 
drawn. The withdrawal of the motion was made 
by appellant’s counsel prior to the beginning of 
the trial on the merits. Moreover, it does not 
appear from the record that appellant ever called 
up for hearing his motion for subpoena duces 
tecum, nor was an order ever entered overruling 
the motion. The record shows that during the 
questioning of the circuit clerk appellant’s coun- 
sel requested time to either investigate or have 
the clerk get certain information from the rec- 
ords as to the number of Negroes registered to 
vote. It was shown that such a search would 
take an estimated three weeks’ time, if the 
clerk’s other duties were attended. It was also 
shown that the records were under seal in con- 
nection with an election. Whether the request 
was made during the questioning of the clerk 
on the motion to quash the indictment and the 
venire had reference to the motion for subpoena 
duces tecum is not clear. It is clear that ap- 
pellant never called up for hearing the motion 
for duces tecum and the court never entered an 
order thereon. These circumstances and the fact 
that appellant withdrew the motion indicate the 
lack of merit in this assignment of error. 


After a careful review of the record we are of 
the opinion that there is no reversible error and 
that the question of appellant’s guilt was a ques- 
tion for the jury, whose verdict is fully supported 
by the proof. 


Affirmed. 


LEE, P. J., and McELROY, RODGERS and 
JONES, JJ., concur. 





TRIAL PROCEDURE 


Juries—South Carolina 
STATE v. Ray Landy YOUNG. 


Supreme Court of South Carolina, April 18, 1961, 119 S.E. 2d 504. 


SUMMARY: Prior to the trial in a South Carolina state court of a Negro charged with mur- 
der, the defense requested the trial judge to ask prospective jurors upon their individual voir 
dire whether “if it develops under the testimony and evidence that the defendant is guilty of 
murder, would the fact that he is a Negro stand in your way in determining a recommenda- 
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tion to mercy?” The judge refused the request, stating that the question presupposed the guilt 
of the accused and that the court’s examination would cover the request. Subsequently inquiry 
was made of each prospective juror as to whether he “had expressed or formed any opinion 
or was sensible of any bias or prejudice”, and in each instance the answer was in the negative. 
Defendant was convicted and sentenced to be executed. On appeal, the judgment was affirmed 
by the state supreme court. The court, noting that defendant had been present and that his race 
was obvious to all, held that the question asked “encompassed the request” of defense coun- 
sel, and concluded that the prospective jurors’ “answers that they were not conscious of any 
bias or prejudice could mean only that they were not conscious of any bias or prejudice for 
any cause.” It was therefore held that the refusal to answer the question as presented was not 
an abuse of discretion amounting to error of law. Excerpts from the opinion dealing with this 








issue are presented below. 


TAYLOR, Justice. 


Appellant was tried and convicted at the Oc- 
tober, 1959, Term of General Sessions Court for 
Greenville County, of the charge of having mur- 
dered one John Kehayas and sentenced to be 
executed. 

All prospective jurors were placed upon their 
individual voir dire. The defense, at that time, 
requested that the following question be asked 
the prospective jurors: “If it develops under the 
testimony and evidence that the defendant is 
guilty of murder, would the fact that he is a 
Negro stand in your way in determining a rec- 
ommendation to mercy?” This request was re- 
fused by the trial Judge. 

The Statutory questions contained in Sec. 
38-202, Code of Laws of South Carolina, 1952, 
were propounded to each juror individually; and 
after each juror was examined on his voir dire, 
if found to be qualified by the presiding Judge, 
he would state: “Unless there is some other 
question the juror is qualified.” Upon occasion 
other questions were propounded, but the trial 
Judge refused the above-quoted request, stating 
that the question presupposed the guilt of the 
accused and further that the Court’s examina- 
tion would cover the request. 

In accord with one of the provisions of Sec. 
38-202, supra, inquiry was made of each pros- 
pective juror as to whether he had expressed 
or formed any opinion or was sensible of any 
bias or prejudice therein. In each case this ques- 
tion was answered in the negative; therefore, 
each juror stated that he was not sensible of 
any bias or prejudice for any cause. The question 


of the impartiality of the juror is addressed to ~ 


the discretion of the trial Judge; State v. Prater, 
26 S.C. 198, 21 S.E. 108; and the scope of inquiry 
on voir dire is within the sound discretion of the 
Circuit Judge, State v. Carson, 131 S.C. 42, 126 


S.E. 757; State v. Nance, 25 S.C. 168; and he 
has the exclusive power to determine a juror’s 
competency and a finding on such is not review- 
able except for error of law, South Carolina 
Constitution, 1895, Art. 5, Sec. 4; State v. Faries, 
125 S.C. 281, 118 S.E. 620. If the question of 
the indifference of a juror is a mere question of 
fact, it is not reviewable upon appeal, State v. 
Haines, 36 S.C. 504, 15 S.E. 555; State v. Robert- 
son, 54 S.C. 147, 31 S.E. 868; State v. Fuller, 
229 S.C. 439, 93 S.E.2d 463; unless the conclu- 
sion of the trial Judge is wholly unsupported by 
the evidence, State v. Williamson, 65 S.C. 242, 
43 S.E. 671; State v. Mittle, 120 S.C. 526, 113 
S.E. 335. If there is evidence, however, tending 
to support the finding of the juror’s competency, 
there is no error of law, State v. Faries, supra. 


In State v. Bethune, 86 S.C. 143, 67 S.E. 466, 
468, defense counsel requested that the follow- 
ing question be propounded to the proposed 
juror: “Whether, in spite of the fact that the 
defendant at the bar is a negro, he would be 
influenced thereby in passing on the evidence.” 
This request was refused and this Court held 
that there was no error as the trial Judge had 
already questioned the jurors as provided in the 
statute; and in the later case by the same title, 
reported in 93 S.C. 195, 75 S.E. 281, 282, the 
Court stated with respect to this same question: 
“The juror had already sworn that he was not 
conscious of any prejudice or bias for or against 
the prisoner. Therefore his answer to the pro- 
posed ‘question if he had been allowed to an- 
swer must have been in the negative.” 


In instant case the defendant, a Negro, was 
present, of course, at the time and the fact that 
he was a Negro was obvious to all. Each pro- 
spective juror stated that he was not sensible 
of any bias or prejudice. The trial Judge felt 
that it would have been improper to submit the 
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proffered question for the reason that it pre- 
supposed his guilt and further that the statutory 
questions fully covered the subject. Their an- 
swers that they were not conscious of any bias 
or prejudice could mean only that they were 
not conscious of any bias or prejudice for any 
cause. The statutory questions encompassed the 
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amounting to error of law in refusing the ques- 
tion as presented. 
° 2 
For the foregoing reasons, we are of opinion 
that all exceptions should be dismissed and the 
judgement of the Court affirmed; and it is so or- 
dered. Affirmed. 


request, and we find no abuse of discretion OXNER, LEGGE and MOSS, JJ., concur. 





TRIAL PROCEDURE 


Juries—Federal Courts 
UNITED STATES of America v. Earl L. DANIELS. 
United States District Court, Eastern District, Pennsylvania, February 13, 1961, 191 F.Supp. 129. 


SUMMARY: An individual, convicted in a federal court of receiving, concealing, and selling 
narcotic drugs, filed in the court a “Petition to Strike Out Judgment,” which the court treated 
as a motion attacking sentence. The petition stated, inter alia, that the United States Attorney 
used two of his peremptory challenges to exclude two Negroes from the petit jury, which 
action, petitioner’s attorney explained to him, was taken because the Negroes might be prejudiced 
in his favor. The petition was denied, the court declaring that any evidence to establish the 
motives of the United States Attorney would be inadmissible since peremptory challenges may 
be used without any assigned or stated cause. 





TRIAL PROCEDURE 
Juries—Federal Courts 


UNITED STATES of America v. Frank ROMANO, et al. 
United States District Court, District of Connecticut, March 10, 1961, 191 F.Supp. 772. 


SUMMARY: Defendants in a criminal prosecution in a federal court in Connecticut moved 
for a dismissal of their indictment because allegedly the jury list from which the grand jury 
was drawn was selected in a manner contrary to law. Among the bases for complaint was 
the charge that the jury list contained too few persons of Italian extraction and too few 
persons of Jewish faith and that it did not disclose how many persons on it are Negroes. Re- 
viewing the system in use in that district for making a jury list, the court concluded that the 
jury commissioners had been conscious of their duty to provide a representative jury list free 
from systematic exclusion based on sex, race, creed, national origin or economic or social 
status. Defendants claimed, nevertheless, that in this instance the system had failed to provide 
a jury list containing a representative cross-section of the qualified populace. Noting that de- 
fendants’ claim as to the numbers of the persons of Italian extraction and Jewish faith on 
the list rested on defendants’ own conclusions drawn from the spelling of names on the list. 
the court ruled that this was “too insubstantial and speculative a process to give it evidential 
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recognition.” And there was found to be no evidence as to a deficiency of Negro representa- 
tion on the panel. Finding that defendants had failed to bear their burden of showing the 
jury list to be suspect, the court held that there were no grounds for a dismissal of the in- 
dictment or for an investigation of the methods in use for selecting the jury list. Excerpts 
from the opinion on this point are printed below. 


ANDERSON, Chief Judge. 


The defendants, Frank Romano, John Ottiano, 
Edward Romano and Antonio Vellucci, ask to 
have the indictment dismissed because the Grand 
Jury which returned it was drawn from a group 
of veniremen which was drawn from a jury list, 
selected in a manner which was contrary to law. 

The bases for their complaint that the jury list 
was improperly made up are: 

(1) that it contains too many persons from 
New London County, 

(2) that it contains too few persons of Italian 
extraction, 

(3) that it contains too few persons of the 
Jewish faith, 

(4) that it does not disclose how many per- 
sons are of the Negro race, 

(5) that there are included too many persons 
who attended college, and 

(6) that there are included too many persons 
“of the self-employed or management segment of 
the community.” 

The defendants argue that if there is not 
enough before the court at this stage of their 
motion to warrant dismissal, then they should 
be permitted to investigate and examine every 
detail of the acts of the Jury Commissioners in 
selecting the jury list. The defendants concede 
that, while no one of the claimed deficiencies 
standing by itself might be sufficient to over- 
come the presumption that the jury list is a 
representative cross-section of the community, 
all of them together are enough to require a full 
investigation and examination of the steps taken 
in making the jury list. 

In 1955 in connection with motions to dismiss 
indictments in cases then pending, this court 
dismissed an indictment and discharged the 
array (United States v. Silverman, D.C., 129 
F.Supp. 496) and, thereafter, approved and 
adopted, for use of this court, a new system for 
making a jury list, which, with a few modifica- 
tions, is the system under which the jury list of 
March 1, 1960, presently under attack, was 
produced. This new system is fully set out in the 
second Silverman case, United States v. Silver- 
man, D.C., 132 F.Supp. 820. Reference is made 
to the Report to the Judicial Conference of its 





Sub-Committee on the Operation of the Jury 
System, January, 1960. See particularly page 89, 
et seq. That system has since been slightly 
modified in response to recent statutory changes. 
Title 28 § 1861 as amended September 9, 1957. 
The present selection procedure, which allows 
for those modifications, is set out in full in Ap- 
pendix A, hereto attached. 


In general outline, the pattern followed is 
that the Commissioners, from their own inquiry, 
make up, as they describe it, a list of citizens 
“from a variety of background whom [they] 
have reason to believe have a wide acquaintance 
in their respective communities and are esteemed 
therein as persons of good character, approved 
integrity and sound judgment and fair educa- 
tion,” as “suggesters,” whose function it is, under 
written instructions from the Jury Commis- 
sioners, to propose to them the names of persons 
in their communities who may be likely material 
for the jury list. The Jury Commissioners then, 
after inquiry of their own and careful considera- 
tion, determine those citizens who are qualified 
for inclusion in the jury list. A study of the 
system supplemented by the testimony of Mr. 
Earl, Clerk of the Court, and the only Jury 
Commissioner called to testify, makes it abun- 
dantly clear that at every step of the way the 
Jury Commissioners have been conscious of 
their duty to provide a jury list which is a 
representative cross-section of the qualified pop- 
ulace and from which no special class or group, 
particularly such as may be characterized by 
sex, race, creed, national origin or economic or 
social status, is systematically excluded. Frazier 
v. United States, 1948, 335 U.S. 497, 504, 69 
S.Ct. 201, 93 L.Ed. 187; Ballard v. United States, 
1946, 329 U.S. 187, 192—194, 67 S.Ct. 261, 91 
L.Ed. 181; Thiel v. Southern Pac. Co., 1946, 328 
U.S. 217, 220—221, 66 S.Ct. 984, 90 L.Ed. 1181; 
Glasser v. United States, 1942, 315 U.S. 60, 
85—86, 62 S.Ct. 457, 86 L.Ed. 680. 


The defendants expressly disclaim any accusa- 
tion of such intentional or systematic exclusion 
by the Jury Commissioners. Moreover, they do 
not attack the system. The nub of their con- 
tention is that an analysis of (1) the names and 
addresses of the 905 persons on the jury list of 
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March 1, 1960, (2) the 122 questionnaries of 
persons actually summoned as veniremen from 
that jury list subsequent to its establishment, 
(3) the 50 venireman drawn for the choosing 
of the Grand Jury of May 3, 1960 and (4) the 
23 members of the Grand Jury, itself, discloses 
reasonable ground to believe that the function- 
ing of the system, in this instance, somehow 
went awry and produced a jury list which was 
not a representative cross-section of the quali- 
fied populace. They assert that, even if there is 
not enough evidence from this analysis to call for 
a dismissal of the indictment, there is enough 
to require a full and complete examination of 
all of the acts of the Jury Commissioners in 
selecting the jury list in question. 

A court, however, should not be required to 
undertake a full scale investigation of its jury 
panel or the array until it is suspect. Padgett v. 
Buxton-Smith Mercantile Co., 10 Cir., 1960, 283 
F.2d 597, certiorari denied 1961, 81 S.Ct. 713; 
Windom v. United States, 10 Cir., 1958, 260 
F.2d 384. The burden of showing that it is 
suspect lies with the defendants. Frazier v. 
United States, 1948, 335 U.S. 497, 69 S.Ct. 201. 


In the present case the defendants offer the six 
grounds above mentioned as an accumulation of 
defects which, they claim, render the array 
suspect. These grounds and the evidence the 
defendants have offered to show their existence 
will be discussed seriatim. 


o o cS 


The second and third grounds for complaint, 
are that there are too few persons of Italian ex- 
traction and too few of the Jewish faith. The 
defendants’ claim as to the sizes of these groups 
rests entirely on the defendant’s own conclu- 
sions drawn from the spelling of names in the 
jury list. This is altogether too insubstantial and 
speculative a process to give it evidential recog- 
nition; and it is nothing upon which the court 
can find that there is a likely defect in the selec- 
tion of the array. The questionnaries sent out 
by the Jury Commissioners do not include in- 
quiry as to race, ethnic origin or religious faith. 


The fourth basis of complaint is largely nega- 
tive, as the defendants claim they do not know 
from the jury list how many Negroes are on it. 
There is no claim of systematic exclusion of 
Negroes and the court has observed Negroes on 
several panels drawn from the array in question. 
There is no evidence in support of this claim, 
either standing alone or in conjunction with the 


others, which would justify ordering a full in- 
vestigation of the selection of the array. 
o ° oO 

The court, therefore, concludes thatthe de- 
fendants have shown nothing which calls for a 
dismissal of the indictment or for a full scale 
investigation of the methods and means used 
for selecting the jury list of March 1, 1960. 

The Jury Commissioners are entitled to, and 
have a duty to exercise their judgment and dis- 
cretion in determining what is a representative 
cross-section of the community. The defendants’ 
principal claim seems to be that to be “repre- 
sentative” there should exist in the array roughly 
the same proportion of members from the par- 
ticular groups, the systematic or arbitrary exclu- 
sion of which is forbidden by the law, as each 
such group bears to the general qualified popu- 
lace in the whole district. But the classes to be 
considered in making a representative cross- 
section are almost infinite in number and are 
not limited to sex, race, creed, national origin or 
economic or social status. These are not the only 
human characteristics. They are given emphasis 
in connection with the prohibition against syste- 
matic or arbitrary exclusion because the exper- 
ience of the law is that these groups have been 
the subjects of discrimination. “Selecting Federal 
Court Jurors” by Merrill E. Otis, U.S.D.J. Pub- 
lished by Section of Judicial Administration of the 
American Bar Association, August, 1942. Of 
course, in cases where evidence of the character- 
istic of members of the jury list discloses little 
more than a token representation of a dominant 
or distinguishing trait of a substantial segment of 
the qualified populace, an inference may be 
drawn of the likelihood of arbitrary exclusion; 
and a full investigation of the selection of the 
array might well be called for. However, neither 
the quantity nor quality of the evidence offered 
in support of this motion furnish the grounds for 
such an extended injuiry in this case. 


The motion is denied. 
= = = 


Appendix A 


Selection of Jurors by the Jury Commission 

The Jury Commission for the United States 
District Court for the District of Connecticut 
has adopted the following procedure for use in 
obtaining Grand and Petit Jurors. 


I 


(a) Each member of the Jury Commission 
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selects from those areas of the District of Con- 
necticut prescribed by Court Order of Septem- 
ber 7, 1954, a number of citizens from a variety 
of backgrounds whom he has reason to believe 
have a wide acquaintance in their respective 
communities and are esteemed therein as per- 
sons of good character, approved integrity, 
sound judgment and fair education. The function 
of these citizens—hereinafter called “suggesters” 
—is to furnish to the Jury Commission the names 
of residents of their communities who, in their 
considered opinions, are qualified for jury serv- 
ice. 

(b) An index card (Exhibit 1) is prepared for 
each suggester. 

(c) The Jury Commissioners confer on their 
choices of suggesters, In this conference they 
exchange information on the qualifications of 
the suggesters selected by each; they eliminate 
duplications of names; and they survey the entire 
list to minimize the possibility that in their selec- 
tion of suggesters they have inadvertently dis- 
criminated against any significant area or racial, 
religious, occupational or environmental group. 
When a suggester has been approved by both 
Commissioners, his index card is initialed by 
them. (See Exhibit 1). 

(d) A letter (Exhibit 2) is sent to each sug- 
gester. This letter outlines in detail the points 
that the suggester must consider in making up 
his list of proposed jurors. Enclosed with this 
letter is a ruled form (Exhibit 2a) and a self- 
addressed envelope requiring no postage (Ex- 
hibit 2b) for use by the suggester in submitting 
his list of proposed jurors to the Jury Com- 
mission. 

(e) The date on which the above letter and 
dccuments (Exhibits 2, 2a and 2b) are sent to 
the suggester is entered on his index card. (See 
Exhibit 1) 

II 


(a) When a list of names and addresses is re- 
turned by a suggester, such list is file-stamped as 
to the date received. The Jury Commissioners 
thereafter examine each list and when satisfied 
of its completeness as to date, signature, etc., 
they place thereon their initials and the date of 
such examination. (See Exhibit 3). 

(b) A file folder (Exhibit 4) is then prepared 
for the suggester’s return. Such folders are kept 
in a filing cabinet marked “Suggesters.” 

(c) The date on which the suggesters return 
was received is marked on his index card as 
indicated in Exhibit 5. 
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(d) A letter (Exhibit 6) is sent to the sug- 
gester thanking him for his cooperation, and so 
marked on the card. (See Exhibit No. 5). 


Ill 


(a) A form letter from the Judges of this 
Court (Exhibit 7) is sent to each person whose 
name appears on a suggester’s list, together with 
a questionnaire (Exhibit 7a), designed to elicit 
information for use by the Jury Commissioners 
in their determination of whether or not the 
suggested person is eligible to serve as a Grand 
or Petit Juror. A self-addressed envelope which 
requires no postage (Exhibit 7b) is also enclosed 
for use by each prospective juror in returning his 
or her questionnaire. 

(b) An index card (Exhibit 8) is prepared 
for the name of each person submitted by the 
suggester at the time Exhibits 7, 7a and 7b are 
mailed, This card includes the name and ad- 
dress of each such person, the suggester’s initials, 
and the date the questionnaire was mailed. Such 
cards are kept in a file drawer labeled “Names 
of Prospective Jurors.” 


IV 


(a) When the questionnaire is returned by a 
prospective juror, it is file-stamped to show the 
date received, This date is inserted on the juror’s 
index card as indicated in Exhibiit 9. If the spell- 
ing of the name or the address on the question- 
naire is different from that appearing on the 
index card, the index card is corrected—either 
by making a completely new index card or by 
altering the old one to coincide with the ques- 
tionnaire. 


V 


(a) The questionnaire of each prospective 
juror is examined by both Jury Commissioners. 

(b) If any significant question has been left 
unanswered, a letter (Exhibit 10) is addressed 
to such prospective juror covering the return of 
the questionnaire for completion. 

(c) In those instances where the Jury Com- 
missioners consider that more information is de- 
sirable in conjunction with an answer given to 
any question of the questionnaire, [such as, for 
example, Question 11, relating to permanent dis- 
ability impairing the person’s capacity to serve 
as a juror], a special letter ( Exhibit 11) request- 
ing such additional information is sent ‘to the 
prospective juror. In those instances where the 
Commissioners feel that correspondence with the 
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prospective juror is not well designed to elicit 
the necessary information, either one or both of 
them will write to other sources or make tele- 
phonic or personal investigations. 

(d) The Jury Commissioners meet in confer- 
ence and, after considering all of the information 
available with respect to each prospective juror, 
determine whether or not such prospective juror 
meets all of the statutory standards for inclusion 
in the jury array. If he or she is accepted for jury 
service, it is so indicated by the Jury Commis- 
sioners on the face of the questionnaire (See 
Exhibit 12) and the date of the acceptance is 
entered on the juror’s index card. (See Exhibit 
13). If he or she is rejected, that fact and the 
reason for rejection is indicated on the face of 
the questionnaire, (See Exhibit 14), and the 
date of rejection is entered on the juror’s index 
card. (See Exhibit 15). 

(e) Separate files are maintained for the ques- 
tionnaires of those who are accepted for jury 
service and those who are rejected. Correspond- 
ing indices are kept separately. 


VI 
When directed by a Judge of this Court to 


establish a new jury array or to augment the 
existing array, the Jury Commissioners: 


(a) Have a separate card (Exhibit 16) pre- 
pared for each accepted juror containing the 
name and address of each such juror. Hereafter 
these cards will be called “jury cards”. 


(b) Have a jury list prepared to correspond 
with the jury cards. 


(c) Check the file of jury cards against the 
jury list to insure the accuracy of that list and 
its numerical sufficiency in terms of the minimum 
number of names required by the Judge’s direct- 
ing order. 


(d) Take the jury box and jury cards to the 
Courtroom and there, in the presence of witnes- 
ses and with the Court Reporter recording the 
proceedings, fill the jury box by alternately plac- 
ing jury cards into said box until all cards have 
been so placed. 





TRIAL PROCEDURE 


Juries—Texas 


Joe Cephas SINGLETON vy. STATE of Texas. 
Court of Criminal Appeals of Texas, March 22, 1961, rehearing denied April 26, 1961, 346 S.W.2d 328. 


SUMMARY: Defendant, convicted of rape and sentenced to death in a criminal district court 
of Texas, appealed to the Court of Criminal Appeals of Texas. Defendant argued that the 
venire of jurymen at his trial was improperly selected because the cards on the jury wheel 
showed the race of the potential jurors. The appellate court, in affirming the conviction, re- 
jected this contention, holding that where the venire included Negroes and the race of the 
veniremen could not be ascertained before the card was drawn, the jury was properly se- 
lected. Excerpts from the opinion are reprinted below. 


MORRISON, Judge. defense of insanity. The State produced lay and 


expert witnesses who testified that he was sane, 
The offense is rape; the punishment, death. and the jury resolved this issue against appellant. 
It was established by appellant’s confession, We address ourselves to the complaints raised 
the testimony of the prosecutrix, and the by brief and in oral argument. 
presence of his fingerprints on a venetian blind noe 
that it was he who broke and entered a widow’s Appellant, for the first time in his motion for 


home after midnight and by means of threats _ new trial, attempts to raise the question of an 
and the exhibition of a knife had carnal knowl- __ irregularity in the selection of the venire which 





edge of her without her consent. 
Appellant did not testify and relied upon the 


tried him. No motion to quash the panel was 
made prior to the trial, as is required by the 
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holdings of this Court in such cases as Campbell 
v. State, 122 Tex.Cr.R. 494, 56 S.W.2d 460; Jones 
yv. State, 37 Tex.Cr.R. 433, 35 S.W. 975; and 
Caldwell v. State, 12 Tex.App. 302, and the cases 
therein cited. 

Reliance is had, however, upon the holdings 
of the Supreme Court of the United States in 
Avery v. State of Georgia, 345 U.S. 559, 73 S.Ct. 
891, 97 L.Ed. 1244, and Williams v. State of 
Georgia, 349 U.S. 375, 75 S.Ct. 814, 99 L.Ed. 
1161. 

At the hearing on the motion, it was shown 
that when the jury wheel was filled an alpha- 
betical indication was typed following each 
name showing the sex and the race of the person 
whose name appeared on the card. 

Avery was reversed because different colored 
cards were used for persons of different races 
plus the fact that no colored persons appeared 
on the panel from which Avery’s jury was se- 
lected. In the case at bar, there were 20 colored 
persons on the venire of 150 from which this 
appellant’s jury was drawn. 

We move now to Williams, which requires a 
more careful discussion. In Williams, there were 
4 colored persons on the list of 120. The Georgia 
Solicitor General took the position before the 
Supreme Court of Georgia that there was no 
showing of a denial of equal protection, but 
when he appeared before the Supreme Court of 
the United States he admitted that the system 
used constituted a denial of equal protection. 
Upon the basis of such admission, the Supreme 
Court of the United States remanded the case 
to the Supreme Court of Georgia for further 
consideration. Upon reconsideration of the case, 
the Supreme Court of Georgia adhered to their 
original opinion. Williams v. State, 211 Ga. 763, 
88 S.E.2d 376. Writ of certiorari was again ap- 
plied for, and the Supreme Court of the United 
States denied the same (Williams v. State of 
Georgia, 350 U.S. 950, 76 S.Ct. 326, 100 L.Ed. 
828), and a motion for rehearing was denied. 

In Avery and Williams, the cards were colored 
so that the officer drawing from the wheel might 
know before he drew a card out of the wheel 
the race of the person he was drawing. In the 
case at bar, the card had to be drawn from the 
wheel before the officer could see the “wf” in- 
dicating that the person so drawn was a white 
female, or whatever the alphabetical designa- 
tion indicated. Had there heen no members of 
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the colored race on the panel in the case at bar, 
then there is a probability that Avery would 
have been controlling, but since there were 20, 
and since the Supreme Court denied the second 
writ in Williams, we have concluded that a 
denial of equal protection has not been shown. 
* * Sd 
Finding the evidence sufficient to support the 
conviction and no reversible error appearing, 
the judgment of the trial court is affirmed. 
WOODLEY, P. J., absent. 
2 * 


° 


Rehearing 


On Appellant’s Motion for Rehearing 

McDONALD, Judge. 

Appellant ably urges in his motion for rehear- 
ing and in oral argument that this court erred in 
holding that the decisions of the Supreme Court 
of the United States in Avery v. State of Georgia, 
supra, and in Williams v. State of Georgia, supra, 
do not control in the instant case for the reason 
that no actual discrimination was shown by the 
record. 

Appellant takes the position that the United 
States Supreme Court’s decision in the Avery 
case, as explained in the Williams decision, 
means that the danger of discrimination inherent 
in the system of jury selection which was struck 
down in the Avery case is present in this case. 

We feel that a correct disposition was made 
of the instant case in our original opinion. We 
here reiterate what was stated in that opinion: 
“e * * we have concluded that a denial of 
equal protection has not been shown,” and 
further conclude that the facts in the case at bar 
refute the presence of any discrimination in jury 
selection. 

Appellant vigorously urges that discrimination 
does not have to be shown, but that where there 
could be a danger of discrimination the decision 
in Avery controls. 

We feel that this appellant’s rights were fully 
safeguarded, not only because of the lack of any 
showing on his part that he was discriminated 
against but, further, that there was not present— 
as disclosed by the proceedings in the instant 
case—any actual or apparent discrimination. 

_We find no merit in any of the other conten- 
tions advanced by appellant’s able counsel. 

The motion for rehearing is overruled. 
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TRIAL PROCEDURE 
Speedy Trial—Arkansas 


Marvin Aron HAMMOND, et al. v. William J. KIRBY. 
Supreme Court of Arkansas, May 8, 1961, 345 S.W.2d 910. 


SUMMARY: On March 23, 1961, three persons were arrested and jailed in Pulaski County, 
Arkansas, on charges of rape. Insisting that they were being denied an immediate trial on 
the merits, defendants brought an original proceeding in the state supreme court for a writ 
of mandamus to compel the judge of the criminal division of the Pulaski Circuit Court forth. 
with to set their cases for trial. Before the supreme court, defendants admitted that if 
brought to trial at the present time they would immediately move to quash the jury panel 
of the trial court on the claim of systematic exclusion of Negroes, citing the decision of the 
United States Court of Appeals for the Eighth Circuit in Bailey v. Henslee [6 Race Rel. L. 
Rep. 589 supra]. Noting that the trial judge had exercised his discretion to delay defend- 
ants’ trial until September in view of the possibility that the language in the Bailey opinion 
concerning systematic exclusion in Pulaski County might in the meantime be clarified, the 
state supreme court denied the petition “at this time.” The court reasoned that it was point- 
less to require a trial immediately when defendants stated their intention to move at such 
trial to quash the jury panel, which action would result in the judge continuing the cases to its 


September term so that a new panel could be obtained. 


McFADDIN, Justice. 


This is an original proceeding in which the 
petitioners seek a writ of mandamus to compel 
the Honorable William J. Kirby, Judge of the 
First Division of the Pulaski Circuit Court, to 
forthwith set their cases for trial. The Attorney 
General, representing the State, waived time in 
which to answer and entered the appearance of 
the State, and the matter was presented orally 
before the Court without delaying the hearing 
for the preparation of briefs. We recite as facts 
the admissions and statements made by counsel 
for opposing sides in the oral argument before 
this Court. 

The three petitioners were arrested and com- 
mitted to jail on March 23, 1961, charged with 
the crime of rape (§ 41-3401, Ark.Stats.). The 
terms of the Pulaski Circuit Court are the First 
Monday in March and the Fourth Monday in 
September (§ 22-310, Ark.Stats.). By law, all 
criminal cases in Pulaski County are tried in 
the First Division of the Pulaski Circuit Court, 
unless otherwise assigned by consent of the 
Judges. (§ 22-327, Ark.Stats.); and there is no 
claim of such consent in the case at bar. The peti- 
tioners have not been admitted to bail, and 
their attorney frankly told this Court that bail 
was not in issue despite some language in the 
petition.' 
1. Petitioners’ attorney was informed that the procedure 


for bail would be by petition for writ of habeas cor- 
pus in the Trial Court and then by certiorari to this 


The petitioners insist that they want an im- 
mediate trial on the merits, in the First Division 
of the Pulaski Circuit Court, and they claim that 
such trial is being denied them. The petitioners’ 
attorney admitted that if they should be brought 
to trial at the present time they would im- 
mediately move to quash the jury panel of the 
First Division of the Pulaski Circuit Court on 
the claim of systematic exclusion of Negroes. 
The basis of such motion would be the present 
holding of the United States Circuit Court of 
Appeals of the Eighth Circuit in the case of 
Bailey v. Henslee, 287 F.2d 936. 

The decision of the United States Circuit 
Court of Appeals in the Bailey v. Henslee case is 
responsible for all of the delay that has occurred. 
In that case, the conviction of Bailey was set 
aside on the claim that there had been deliberate 
exclusion of Negroes on trial juries in the First 
Division of the Pulaski Circuit Court; and the 
decision indicated that the omission of Negroes 
from the jury panels of the Second and Third 
Divisions of the Pulaski Circuit Court might 
have some bearing.” 


Court (Parnell v. State, 206 Ark. 652, 176 S.W.2d 
902; and Fikes v. State, 221 Ark. 81, 251 S.W.2d 
1014). Petitioners’ attorney admitted this and frankly 
state that any language in the petition regarding 
bail should be stricken, as bail was not desired at 
this time. 

2. Here are two pertinent excerpts from the opinion 
of the United States Circuit Court of Appeals in the 
Bailey case, delivered on March 17, 1961: 

“We mention only that there has been Negro rep- 
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Petitioners insist that they want a speedy trial 
as guaranteed under the Constitution; but they 
frankly confess that if they were called to trial, 
they would delay the trial by motion to quash 
the jury panel. Should their motion to quash 
the jury panel of First Division be granted, then 
the Circuit Court, in the exercise of discretion, 
could postpone the trial of petitioners until a 
new jury panel could be obtained either at the 
present or at the next term, which is in Septem- 
ber, 1961. 

Furthermore, Judge Kirby, as the presiding 
Judge of the First Division, has no control what- 
soever over the Jury Commissioners of the Sec- 
ond or the Third Division of the Pulaski Circuit 
Court. Each Court selects its own Jury Commis- 
sioners (§§ 39-201, 22-318, Ark.Stats.). So far 
as concerns Jury Commissioners and the selec- 
tion of jurors, the three Divisions of the Pulaski 
Circuit Court are as separate of each other as 
though they were in different counties. If Judge 
Kirby should quash his present jury panel on 
motion of the petitioners, and the Jury Com- 
missioners should bring in a new jury panel with 


resentation, at least since 1952, on the regular panels 
of the First Division; that there has been no (or, at 
the most, one) instance of Negro representation on 
the alternate panel; that there is no positive evi- 
dence of any Negro representation on the special 
panels; that since 19389 no Negro has served on any 
panel in the Second and Third Divisions; * * * 

“Since 1939 no Negro has ever served on any 
kind of panel, regular, alternate or special, in the 
Second or Third Divisions of the Pulaski County 
Circuit Court. A fact of this kind, as has been noted 
above, would support a conclusion that a prima facie 
case of discrimination in the selection of juries in 
our civil divisions has been established.” [287 F.2d 
940 
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a great preponderance of Negroes, still the peti- 
tioners could move to quash the new jury panel 
because there had been no Negroes on the panels 
in either the Second or Third Division of the 
Pulaski Circuit Court, which are Civil Divisions. 


Until the language of the Circuit Court of Ap- 
peals in the Bailey case can be clarified, either 
by that Court or by the Supreme Court of the 
United States, Judge Kirby has delayed until 
September the trial of these petitioners—after 
their attorney had indicated they were going to 
move to quash the jury panel—in order to 
prevent the doing of a useless thing, i. e., quash- 
ing the present jury panel, which would result 
in continuing the cases until the September 
Term. We issue a writ of mandamus to require 
a court to act, but not to control its discretion. 
State ex rel., Pilkinton v. Bush, 211 Ark. 28, 198 
S.W.2d 1004; Better Way Life Ins. Co. v. Graves, 
210 Ark. 13, 194 S.W.2d 10. In Barney v. City 
of Texarkana, 185 Ark. 1123, 51 S.W.2d 509, 511, 
we said: “* * * the writ of mandamus does not 
issue as a matter of absolute right, and it would 
be an improper use of the writ to issue it when 
it is clearly apparent to the court to which appli- 
cation is made that it would serve no purpose 
and would be useless when issued.” The peti- 
tioners cannot expect us to issue a writ of man- 
damus to require a trial when they frankly state 
that as soon as they are called for trial they will 
move to quash the jury panel, which would re- 
sult in the Trial Judge exercising discretion to 
continue the cases to the September Term. 

The petition for writ of mandamus is denied 
at this time. 




















EMPLOYMENT 


Anti-Discrimination Law—Kansas 


LEGISLATURES 


House Bill 243 of the 1961 Acts of the Kansas legislature, approved April 13, 1961, de- 
clares the opportunity to secure and hold employment to be a civil right, and prohibits dis- 


crimination in hiring, firing and conditions of employment. 


The duties of the State’s 


“Commission against Discrimination” are defined and expanded, and its name changed to 


“Commission on Civil Rights” 


An Acr prohibiting discriminatory employment 
practices and policies based upon race, color, 
religion, or country of ancestral origin, pro- 
viding for a commission on civil rights, pro- 
viding for the enforcement of the provisions 
of this act, defining certain words and phrases, 
prescribing powers and duties, providing pen- 
alties for violations of this act, amending sec- 
tions 44-1001, 44-1002, 44-1003, 44-1004, and 
44-1005 of the General Statutes Supplement 
of 1959, and repealing said original sections, 
and also repealing section 44-1008 of the Gen- 
eral Statutes Supplement of 1959. 


Be it enacted by the Legislature of the State 
of Kansas: 


Section 1. Section 44-1001 of the General 
Statutes Supplement of 1959 is hereby amended 
to read as follows: Sec. 44-1001. This article shall 
be known as the Kansas Act Against Discrimina- 
tion. It shall be deemed an exercise of the police 
power of the state for the protection of the 
public welfare, safety, health and peace of the 
people of this state. The practice or policy of 
discrimination against individuals in relation to 
employment by reason of their race, religion, 
color, national origin or ancestry is a matter of 
concern to the state, that such discrimination 
threatens not only the rights and privileges of 
the inhabitants of the state of Kansas but men- 
aces the institutions and foundations of a free 
democratic state. It is hereby declared to be the 
policy of the state of Kansas to eliminate dis- 
crimination in all employment relations. It is 
also declared to be the policy of this state to 
assure equal opportunities and encouragement 
to every citizen regardless of race, religion, color, 


national origin or ancestry, in securing and hold- 
ing, without discrimination, employment in any 
field of work or labor for which he is properly 
qualified. It is further declared that the oppor- 
tunity to secure and to hold employment is a 
civil right of every citizen. To protect that right, 
it is hereby declared to be the purpose of this 
act to establish and to provide a state commis- 
sion having power to eliminate discrimination 
in employment because of race, religion, color, 
national origin or ancestry, either by employers, 
labor organizations, employment agencies or 
other persons as hereinafter provided. 


Sec. 2. Section 44-1002 of the General Stat- 
utes Supplement of 1959 is hereby amended to 
read as follows: Sec. 44-1002. When used in this 
act: (a) The term “person” includes one or more 
individuals, partnerships, associations, organiza- 
tions, corporations, legal representatives, trus- 
tees, trustees in bankruptcy, or receivers. (b) 
The term “employer” includes any person in this 
state employing eight (8) or more persons, and 
any person acting directly or indirectly for an 
employer as herein defined, and labor organiza- 
tions, nonsectarian corporations, and organiza- 
tions engaged in social service work, and the 
state of Kansas and all political and municipal 
subdivisions thereof, but shall not include a 
nonprofit religious, charitable, fraternal, social, 
educational, or sectarian association or corpora- 
tion. (c) The term “employee” does not include 
any individual employed by his parents, spouse, 
or child, or in the domestic service of any person. 
(d) The term “labor organization” includes any 
organization which exists for the purpose, in 
whole or in part, of collective bargaining or of 
dealing with employers concerning grievances, 
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terms or conditions of employment, or of other 
mutual aid or protection in relation to employ- 
ment. (e€) The term “employment agency” 
includes any person or governmental agency un- 
dertaking with or without compensation to pro- 
cure opportunities to work, or to procure, recruit, 
refer, or place employees. (f) The term “com- 
mission” means the commission on civil rights 
created and amended by this act. (g) The 
term “unlawful employment practices” includes 
only those unlawful practices and acts specified 
in section 5 of this act, and includes segregate 
or separate. 


Sec. 3, Section 44-1003 of the General Statutes 
Supplement of 1959 is hereby amended to read 
as follows: Sec. 44-1003. There is hereby created 
a commission to be known as the antidiscrimina- 
tion commission: Provided, After the effective 
date of this act, said commission shall be known 
as the commission on civil rights: Provided fur- 
ther, Persons appointed as members of the an- 
tidiscrimination commission shall continue to 
serve for the remainder of their terms as mem- 
bers of the commission on civil rights and until 
their successors are appointed and qualified. 
Said commission shall consist of five (5) mem- 
bers, two (2) of whom shall be representative 
of industry, two (2) of whom shall be represen- 
tative of labor, and one (1) of whom shall be 
from the public at large, to be known as com- 
missioners, who shall be appointed by the gov- 
ernor, and one (1) of whom shall be designated 
by the governor as chairman, who shall preside 
at all meetings of the commission and perform 
all the duties and*functions of the chairman 
thereof. The commission may designate one (1) 
of its members to act as chairman during the 
absence or incapacity of the chairman, and, 
when so acting, the member so designated shall 
have and perform all the duties and functions 
of the chairman of the commission. The term 
of office of each member of the commission shall 
be for four (4) years and until his successor is 
qualified: Provided, That of the commissioners 
first appointed, one (1) shall be appointed for 
a term of one (1) year, one (1) for a term of 
two (2) years, one (1) for a term of three (3) 
years, and two (2) for a term of four (4) years. 
Any member chosen to fill a vacancy occurring 
otherwise than by expiration of term, shall be 
appointed for the unexpired term of the member 
whom he is to succeed. A majority of the then 
members of the commission shall constitute a 
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quorum for the purpose of conducting the busi- 
ness thereof. Vacancies in the commission shall 
not impair the right of the remaining members 
to exercise all the powers of the commission. 
Each member of the commission shall receive 
as compensation for his services, the sum of 
fifteen dollars ($15) per day for each day ac- 
tually spent in the discharge of his official duties: 
Provided, This limitation shall not apply to any 
expenses actually incurred by any member in 
traveling to and from the sessions of the com- 
mission or during the actual attendance of the 
same; nor to the necessary and actual expense 
incurred by any such member in the perform- 
ance of his official duties as provided and set 
forth in this act. The commission shall employ 
a full-time executive director who shall receive 
a salary not less than seven thousand eight 
hundred dollars ($7,800) and not to exceed nine 
thousand five hundred dollars ($9,500) per year, 
as fixed by the commission. The commission 
shall employ such professional staff and full or 
part-time legal, stenographic and clerical as- 
sistance as shall be necessary to carry out the 
provisions of this act and fix the amount of their 
compensation: Provided, however, That the ap- 
pointment and compensation of legal counsel 
shall be approved by the attorney general. 


Sec. 4. Section 44-1004 of the General Statutes 
Supplement of 1959 is hereby amended to read 
as follows: Sec. 44-1004. The commission shall 
have the following functions, powers and duties: 

(1) To establish and maintain its principal 
office in the city of Topeka, and such other 
offices elsewhere within the state as it may 
deem necessary. 

(2) To meet and function at any place within 
the state. 

(3) To adopt; promulgate, amend and rescind 
suitable rules and regulations to carry out the 
provisions of this act, and the policies and prac- 
tices of the commission in connection therewith. 

(4) To receive and investigate complaints al- 
leging discrimination in employment because of 
race, religion, color, national origin or ancestry. 

(5) To hold hearings, administer oaths, take 
the testimony of any person under oath, and, in 
connection therewith, to examine any books or 
papers relating to any matter under investiga- 
tion or in question before the commission. No 
person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any 
transaction, matter or thing concerning which 
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he testifies or produces evidence, except that 
such person so testifying shall not be exempt 
from prosecution and punishment for perjury 
committed in so testifying. The immunity herein 
provided shall extend only to natural persons. 


(6) To endeavor to eliminate prejudice among 
the various ethnic groups in this state and to 
further good will among such groups. The 
commission in co-operation with the state de- 
partment of education shall prepare a compre- 
hensive educational program designed for the 
students of the public schools of this state and 
for all other residents thereof, calculated, to em- 
phasize the origin of prejudice against such 
groups, its harmful effects, and its incompat- 
ibility with American principles of equality and 
fair play. 

(7) To create such advisory agencies and con- 
ciliation councils, local, regional, or state-wide, 
as in its judgment will aid in effectuating the 
purposes of this act, to study the problem of 
discrimination in all or specific fields or instances 
of discrimination because of race, religion, color, 
national origin or ancestry; to foster, through 
community effort or otherwise, good will, co- 
operation and conciliation among the groups and 
elements of the population of this state, and to 
make recommendations to the commission for 
the development of policies and procedures, and 
for programs of formal and informal education, 
which the commission may recommend to the 
appropriate state agency. Such advisory agen- 
cies and conciliation councils shall be composed 
of representative citizens serving without pay. 
The commission may itself make the studies and 
perform the acts authorized by this paragraph. 
It may, by voluntary conferences with parties 
in interest, endeavor by conciliation and per- 
suasion to eliminate discrimination in all the 
stated fields and to foster good will and co- 
operation among all elements of the population 
of the state. 


(8) To accept contributions from any person 
to assist in the effectuation of this section and 
to seek and enlist the co-operation of private, 
charitable, religious, labor, civic and benevolent 
organizations for the purposes of this section. 


(9) To issue such publications and such re- 
sults of investigation and research as in its judg- 
ment will tend to promote good will and 
minimize or eliminate discrimination because of 
race, religion, color, national origin or ancestry. 


(10) To render each year to the governor 
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and to the state legislature a full written report 
of all its activities and of its recommendations. 
(11) To adopt an official seal. 


See. 5, It shall be an unlawful employment 
practice: (a) For an employer, because of the 
race, religion, color, national origin or ancestry 
of any individual to refuse to hire or employ, 
or to bar or to discharge from employment such 
individual or to otherwise discriminate against 
such individual in compensation or in terms, 
conditions, or privileges of employment. 

(b) For a labor organization, because of the 
race, religion, color, national origin or ancestry 
of any individual, to exclude or to expel from its 
membership such individual or to discriminate 
in any way against any of its members or against 
any employer or any individual employed by an 
employer. 

(c) For any employer, employment agency or 
labor organization to print or circulate or cause 
to be printed or circulated any statement, ad- 
vertisement or publication, or to use any form of 
application for employment or membership or 
to make any inquiry in connection with prospec- 
tive employment or membership, which ex- 
presses, directly or indirectly, any limitation, 
specification or discrimination as to race, re- 
ligion, color, national origin or ancestry, or any 
intent to make any such limitation, specification 
or discrimination, unless based on a bona fide 
occupational qualification. 

(d) For any employer, employment agency or 
labor organization to discharge, expel or other- 
wise discriminate against any person because 
he has opposed any practices or acts forbidden 
under this act or because he has filed a com- 
plaint, testified or assisted in any proceeding 
under this act. 

(e) For any person, whether an employer or 
an employee or not, to aid, abet, incite, compel 
or coerce the doing of any of the acts forbidden 
under this act, or to attempt to do so. 


Sec. 6, Section 44-1005 of the General Statutes 
Supplement of 1959 is hereby amended to read 
as follows: Sec. 44-1005. Any person claiming 
to be aggrieved by an alleged unlawful employ- 
ment practice may, by himself or by his attorney- 
at-law, make, sign, and file with the commission 
a.verified complaint in writing which shall state 
the name and address of the person, employer, 
labor organization or employment agency al- 
leged to have committed the unlawful employ- 
ment practice complained of, and which shall 
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set forth the particulars thereof and contain such 
other information as may be required by the 
commission. The attorney general may, in like 
manner, make, sign and file such complaint. Any 
employer whose employees, or some of whom, 
refuse or threaten to refuse to co-operate with 
the provisions of this act, may file with the com- 
mission a verified complaint asking for assistance 
by conciliation or other remedial action. 

After the filing of any complaint by an ag- 
grieved individual, or by the attorney general, 
the commission shall designate one of the com- 
missioners to make, with the assistance of the 
commissioner’s staff, prompt investigation of the 
alleged act of discrimination. If such commis- 
sioner shall determine after such investigation 
that no probable cause exists for crediting the 
allegations of the complaint, he shall, within 
ten (10) days from such determination, cause 
to be issued and served upon the complainant 
written notice of such determination. 

If such commissioner after such investigation, 
shall determine that probable cause exists for 
crediting the allegations for the complaint, the 
said commissioner or such other commissioner as 
the commission may designate, shall immediately 
endeavor to eliminate the unlawful employment 
practice complained of by conference and con- 
ciliation. The members of the commission and 
its staff shall not disclose what has transpired 
in the course of such endeavors. 

In case of failure so to eliminate such practice, 
or in advance thereof, if in the judgment of the 
commissioner or the commission circumstances 
so warrant, the said commissioner or the com- 
mission shall cause to be issued and served in 
the name of the commission, a written notice, 
together with a copy of such complaint, as the 
same may have been amended, requiring the 
person, employer, labor organization or employ- 
ment agency named in such complaint, herein- 
after referred to as respondent, to answer the 
charges of such complaint at a hearing before 
the commission at a time not less than ten (10) 
days after the service of said notice. The place 
of such hearing shall be in the county where re- 
spondent is doing business and the acts com- 
plained of occurred. 

The case in support of the complaint shall be 
presented before the commission by one of its 
attorneys or agents, or by private counsel, if any, 
of the complainant, and the commissioner who 
shall have previously made the investigation 
shall not participate in the hearing except as a 


witness, nor shall he participate in the delibera- 
tions of the commission in such case; and the 
aforesaid endeavors at conciliation shall not be 
received in evidence. 

The respondent may file a written verified an- 
swer to the complaint and appear at such hear- 
ing in person or otherwise, with or without 
counsel, and submit testimony. The complainant 
shall appear at such hearing in person, with or 
without counsel, and submit testimony. Any in- 
dividual or individuals filing such a complaint 
must appear in person at such hearing. The 
commission or the complainant shall have the 
power reasonably and fairly to amend any com- 
plaint, and the respondent shall have like power 
to amend his answer. The commission shall be 
bound by the rules of evidence prevailing in 
courts of law or equity, and only relevant evi- 
dence of reasonable probative value shall be 
received. Reasonable examination and cross- 
examination shall be permitted. All parties shall 
be afforded opportunity to submit briefs prior 
to adjudication. The testimony taken at the 
hearing shall be under oath and be transcribed. 

If, upon all the evidence in the hearing, the 
commission shall find a respondent has engaged 
in or is engaging in any unlawful employment 
practice as defined in this act, the commission 
shall state its findings of fact and shall issue 
and cause to be served on such respondent an 
order requiring such respondent to cease and 
desist from such unlawful employment practice 
and to take such affirmative or other action, in- 
cluding the hiring, reinstatement with or without 
back pay, or upgrading of employees admis- 
sion or restoration to membership in any re- 
spondent labor organization, as, in the judgment 
of the commission, will effectuate the purposes 
of this act, and including a requirement for re- 
port of the manner of compliance. 

If, upon all the evidence, the commission shall 
find that a respondent has not engaged in any 
such unlawful employment practice, the com- 
mission shall state its findings of fact and shall 
issue and cause to be served on the complainant 
an order dismissing the said complaint as to such 
respondent. 

A copy of its order shall be delivered in all 
cases by the commission to the complainant, to 
the respondent, to the attorney general, and to 
such other public officers as the commission may 
deem proper. 

The commission shall, except as otherwise 
herein provided, establish rules of practice to 
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govern, expedite and effectuate the foregoing 
procedure and its own actions thereunder. Said 
rules shall be available, upon written request, 
within thirty (30) days after the date of adop- 
tion. 

Any complaint filed pursuant to this act must 
be so filed within six (6) months after the al- 
leged act of discrimination. 


Sec. 7, Any party being dissatisfied with any 
order or decision of the commission may, within 
ten (10) days from the date of the service of 
such order or decision, apply for a rehearing in 
respect to any matter determined therein; the 
application shall be granted or denied by the 
commission within ten (10) days from the date 


same shall be filed, and if the rehearing be not — 


granted within ten (10) days it shall be taken 
as denied. If a rehearing be granted the matter 
shall be determined by the commission within 
thirty (30) days after the same shall be submit- 
ted. No cause of action arising out of any order 
or decision of the commission shall accrue in 
any court to any party unless such party shall 
make application for a rehearing as herein 
provided. Such application shall set forth speci- 
fically the ground or grounds on which the ap- 
plicant considers such order or decision to be 
unlawful or unreasonable. No party shall, in 
any court, urge or rely upon any ground not set 
forth in said application. An order made after 
a rehearing abrogating, changing or modifying 
the original order or decision shall have the same 
force and effect as an original order or decision. 


Sec. 8. The attorney general or county attor- 
ney, at the request of the commission, may 
secure enforcement of the order of the commis- 
sion by the district court of the county where 
the unlawful employment practice shall have 
occurred or where any person required in the 
order to cease and desist from an unlawful em- 
ployment practice or to take any affirmative 
action resides or transacts business, through 
mandamus or injunction in appropriate cases, 
or by action to compel the specific performance 
of the order. Such proceeding shall be initiated 
by the filing of a petition in such court, together 
with a transcript of the record upon the hearing 
before the commission, and issuance and service 
of a copy of said petition as in civil actions. The 
court shall have power to grant such temporary 
relief or restraining order as it deems just and 
proper, and to make and enter upon the plead- 
ings, testimony and proceedings an order or 
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decree, enforcing, modifying, and enforcing, as 
so modified, or setting aside in whole or in part, 
the order of the commission. 

The attorney general, county attorney or any 
person aggrieved by an order made by the com- 
mission may obtain judicial review thereof in 
the said court by filing with the clerk of said 
court within thirty (30) days from the date of 
service of the order, a written appeal praying 
that such order be modifed or set aside. The 
appeal shall certify that notice in writing of the 
appeal, with a copy of the appeal, has been 
given to all parties who appeared before the 
commission at their last known address, and to 
the commission by service at the office of the 
commission at Topeka. The evidence presented 
to the commission, together with its findings and 
the order issued thereon, shall be certified by the 
commission to said district court as its return. 
No order of the commission shall be superseded 
or stayed during the proceeding on the appeal 
unless the district court shall so direct. 

No objection that has not been urged before 
the commission shall be considered by the court 
unless failure or neglect to urge such objection 
shall be excused because of extraordinary cir- 
cumstances. 


The court shall hear the appeal with or with- 
out a jury and the court may, in its discretion, 
permit any party or the commission to submit 
additional evidence on any issue. Said appeal 
shall be heard and determined by the court as 
expeditiously as possible. After hearing, the 
court may affirm the adjudication. If the ad- 
judication by the commission is not affirmed, 
the court may set aside or modify it, in whole 
or in part, or may remand the proceedings to 
the commission for further disposition in ac- 
cordance with the order of the court. 


The commission’s copy of the testimony shall 
be available at all reasonable times to all par- 
ties for examination without cost, and for the 
purpose of judicial review of the order. The 
review shall be heard on the record without 
requirement of printing. 

The commission shall be deemed a party to 
the review of any order by the court. 


The jurisdiction of the district court of the 
proper county as aforesaid shall be exclusive 
and its final order or decree shall be subject 
to review by the supreme court as in other 
cases upon appeal within thirty (30) days of 
the filing of such decision. 
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Sec. 9, Every employer, employment agency 
and labor union subject to this act, shall keep 
posted in a conspicuous place or places on his 
premises a notice or notices to be prepared or 
approved by the commission, which shall set 
forth excerpts of this act and such other rele- 
vant information which the commission shall 
deem necessary to explain the act. 


Sec. 10, Any person, employer, labor organi- 
zation or employment agency, who or which 
shall willfully resist, prevent, impede or inter- 
fere with the commission or any of its members 
or representatives in the performance of duty 
under this act, shall be guilty of a misdemeanor 
and upon conviction shall be punished by im- 
prisonment for not more than one (1) year, or 
by a fine of not more than five hundred dollars 


($500), or by both such fine and imprisonment; 
but procedure for the review of the order shall 
not be deemed to be such willful conduct. 


See. 11, This act shall not apply to any mem- 
ber of or adherent to a religious creed whose 
tenets or practices include a refusal to recognize 
the flag of the United States of America or a 
refusal to serve in the armed forces of the United 
States of America. 


Sec. 12, Sections 44-1001, 44-1002, 44-1003, 
44-1004, 44-1005 and 44-1008 of the General 
Statutes Supplement of 1959 are hereby re- 
pealed. 


See. 13, This act shall take effect and be in 
force from and after its publication in the statute 
book. 





EMPLOYMENT, PUBLIC ACCOMMODATIONS 


Anti-Discrimination Law—Idaho 


Chapter 309 of the 1961 Acts of the Idaho legislature, approved March 13, 1961, prohibits 
discrimination in employment and public accommodations because of race, creed, color 
or national origin. All persons are declared to be entitled to “full enjoyment” of public 
accommodations, which is defined as including the right “. . . to purchase any service, com- 


modity or article . . . 


without acts directly or indirectly causing persons of any particular 


race, creed or color, to be treated as not welcome, accepted, desired or solicited.” 


AN ACT prohibiting discrimination in employ- 
ment and in public accommodations because 
of race, creed, color or national origin; declar- 
ing public policy; defining terms; making vio- 
lations a misdemeanor. 


Be It Enacted by the Legislature of the State of 
Idaho: 


Section 1. The right to be free from discrimi- 
nation because of race, creed, color, or national 
origin is recognized as and declared to be a civil 
right. This right shall include, but not be limited 
to: 

(1) The right to obtain and hold employ- 
ment without discrimination. 

(2) The right to the full enjoyment of any 
of the accommodations, facilities or privileges of 
any place of public resort, accommodation, as- 
semblage or amusement. 


Section 2. Terms used in this chapter shall 
have the following definitions: 

(a) “Every person” shall be construed to 
include any owner, lessee, proprietor, manager, 
agent or employee whether one or more natural 
persons, partnerships, associations, organizations, 
corporations, cooperatives, legal representatives, 
trustees, receivers, of this state and its political 
subdivisions, boards and commissions, engaged 
in or exercising control over the operation of any 
place of public resort, accommodation, assem- 
blage or amusement. 

(b) “Deny” is hereby defined to include any 
act which directly or indirectly, or by subter- 
fuge, by a person or his agent or employee, 
results or is intended or calculated to result in 
whole or in part in any discrimination, distinc- 
tion, restriction, or unequal treatment or the 
requiring of any person to pay a larger sum than 
the uniform rates charged other persons, or the 
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refusing or withholding from any person the 
admission, patronage, custom, presence, fre- 
quenting, dwelling, staying, or lodging in any 
place of public resort, accommodation, assem- 
blage, or amusement except for conditions and 
limitations established by law and applicable 
alike to all persons, regardless of race, creed or 
color. 

(c) “Full enjoyment of” shall be construed 
to include the right to purchase any service, 
commodity or article of personal property offered 
or sold on, or by, any establishment to the pub- 
lic, and the admission of any person to accom- 
modations, advantages, facilities or privileges of 
any place of public resort, accommodation, as- 
semblage or amusement, without acts directly 
or indirectly causing persons of any particular 
race, creed or color, to be treated as not wel- 
come, accepted, desired or solicited. 

(d) “National origin” includes “ancestry.” 

(e) “Any place of public resort, accommoda- 
tion, assemblage or amusement” is hereby de- 
fined to include, but not to be limited to any 
public place, licensed or unlicensed, kept for 
gain, hire or reward, or where charges are made 
for admission, service, occupancy or use of 
any property or facilities, whether conducted 
for the entertainment, housing or lodging of tran- 
sient guests, or for the benefit, use or accommo- 
dation of those seeking health, recreation or 
rest, or for the sale of goods and merchandise, 
or for the rendering of personal services, or for 
public conveyance or transportation on land, 
water or in the air, including the stations and 
terminals thereof and the garaging of vehicles, 
or where food or beverages of any kind are sold 
for consumption on the premises, or where pub- 
lic amusement, entertainment, sports or recrea- 
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tion of any kind is offered with or without 
charge, or where medical service or care is made 
available, or where the public gathers, congre- 
gates, or assembles for amusement, recreation or 
public purposes, or public halls, public elevators 
and public washrooms of buildings and struc- 
tures occupied by two or more tenants, or by 
the owner and one or more tenants, or any 
public library or any educational institution 
wholly or partially supported by public funds, 
or schools of special instruction, or nursery 
schools, or day care centers or children’s camps; 
nothing herein contained shall be construed to 
include, or apply to, any institute, bona fide club, 
or place of accommodation, which is by its na- 
ture distinctly private provided that where 
public use is permitted that use shall be covered 
by this section; nor shall anything herein con- 
tained apply to any educational facility operated 
or maintained by a bona fide religious or sec- 
tarian institution; and the right of a natural 
parent in loco parentis to direct the education 
and upbringing of a child under his control is 
hereby affirmed. 


Section 3. Every person who denies to 
any other person because of race, creed, color, 
or national origin the right to work: (a) by re- 
fusing to hire, (b) by discharging, (c) by bar- 
ring from employment, or (d) by discriminating 
against such person in compensation or in other 
terms or conditions of employment; and every 
person who denies to any other person because 
of race, creed, color or national origin, the full 
enjoyment of any of the accommodations, ad- 
vantages, facilities or privileges of any place of 
public resort, accommodation, assemblage, or 
amusement, shall be guilty of a misdemeanor. 





EMPLOYMENT, PUBLIC ACCOMMODATIONS 


Anti-Discrimination Law—Nevada 


Chapter 364 of the 1961 Acts of the Nevada legislature, approved April 6, 1961, declares 
that the public policy of the state favors the protection of the right of all persons reasonably 
to seek, obtain, and hold employment and housing accommodations, and reasonably to seek 
and be granted services in places of public accommodation, without discrimination, distinc- 
tion or restriction because of race, religious creed, color, national origin or ancestry. A Com- 
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mission on Equal Rights for Citizens is created, with authority, including subpoena powers, 
to investigate conditions and incidents of discrimination, to suggest solutions, and to recom. 


mend further statutory procedures. 


AN ACT to amend Title 19 of NRS, relating to 
miscellaneous matters related to government 
and public affairs, by creating a new chapter 
relating to the Nevada commission on equal 
rights of citizens, its composition, powers and 
duties; making an appropriation from the gen- 
eral fund in the state treasury for the support 
of the commission for the fiscal years 1961- 
1963; and providing other matters properly re- 
lating thereto. 


The People of the State of Nevada, represented 
in Senate and Assembly, do enact as follows: 


Section 1, Title 19 of NRS is hereby amended 
by adding thereto a new chapter to consist of 
the provisions set forth in sections 2 to 9, inclu- 
sive, of this act. 


Section 2.1. It is hereby declared to be the 
public policy of the State of Nevada to protect 
the welfare, prosperity, health and peace of all 
the people of the state, and to foster the right 
of all persons reasonably to seek, obtain and 
hold employment and housing accommodations, 
and reasonably to seek and be granted services 
in places of public accommodation without dis- 
crimination, distinction or restriction because of 
race, religious creed, color, national origin or 
ancestry. 

2. It is recognized that the people of this 
state should be afforded full and accurate infor- 
mation concerning actual and alleged practices 
of discrimination and acts of prejudice, and 
that such information may provide the basis for 
formulating statutory remedies of equal protec- 
tion and opportunity for all citizens in this state. 


Sec. 3, As used in this chapter: 

1. “Commission” means the Nevada commis- 
sion on equal rights of citizens. 

2. “Member” means a member of the Nevada 
commission on equal rights of citizens. 


Sec. 4, 1. The Nevada commission on equal 
right of citizens consisting of 5 members is here- 
by created. 

2. The members shall be appointed by the 
governor and shall serve at the pleasure of the 
governor. 

3. Vacancies shall be filled by appointment 
by the governor. 


4. Members shall serve without compensa- 
tion, but they shall be entitled to receive the 
per diem expense allowances and travel expenses 
as provided by law. 


See. 5, The members of the commission shall 
be representative of the religious, racial and 
ethnic groups in the state. 


Sec. 6, 1. The governor shall appoint a chair- 
man of the commission and the members shall 
elect a secretary from the membership of the 
commission. 

2. The commission shall meet at least twice 
a year on the call of the chairman at a place 
designated by the chairman or a majority of 
the commission. 


See. 7, The commission shall: 

1. Foster mutual understanding and respect 
among all racial, religious and ethnic groups in 
the State of Nevada. 

2. Aid in securing equal health and welfare 
services and facilities for all the residents of the 
State of Nevada without regard to race, religion 
or nationality. 

3. Study and investigate problems arising 
between groups in the State of Nevada which 
may result in tensions, discrimination or preju- 
dice because of race, color, creed, national 
origin or ancestry, and formulate and carry out 
programs of education and disseminate infor- 
mation with the object of discouraging and 
eliminating any such tensions, prejudices or 
discrimination. 

4. Investigate any complaints of discrimina- 
tion, tensions or prejudice filed with or referred 
to the commission. 

5. Secure the cooperation of various racial, 
religious, nationality and ethnic groups, veterans’ 
organizations, labor organizations, business and 
industry organizations and fraternal, benevolent 
and service groups, in educational campaigns 
devoted to the need for eliminating group preju- 
dice, racial or area tensions, intolerance or dis- 
crimination. 

6. Cooperate with and seek the cooperation 
of federal and state agencies and departments 
in carrying out projects within their respective 
authorities to eliminate intergroup tensions and 
to promote intergroup harmony. 
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7. Have the power to accept gifts or bequests 
of personal property and may use the same to 
carry out the objects and purposes of this chap- 
ter. 


See. 8. 1. The commission shall receive and 
investigate complaints and initiate its own in- 
vestigation of tensions, practices of discrimina- 
tion and acts of prejudice against any person or 
group because of race, color, creed, national 
origin or ancestry, and may conduct private or 
public hearings with regard thereto. 

2. The commission, after the completion of 
any hearing, shall make a report in writing to 
the governor setting forth the facts found by the 
commission and the commission’s recommenda- 
tions. The commission shall use its best efforts 
to bring about compliance with its reeommenda- 
tions. 

3. The commission may subpoena witnesses 
and require the production of any evidence 
relevant to any hearing conducted by the com- 
mission. 


See. 9. The commission shall, on or before 


COMMISSIONS 
Establishment—West Virginia 
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January 15, 1963, and every January 15 of each 
odd-numbered year thereafter, prepare and sub- 
mit a report concerning its activities to the gov- 
ernor and the legislative counsel. The legislative 
counsel shall cause such report to be made avail- 
able to each senator and assemblyman. 


See. 10, 1. For the fiscal year beginning July 
1, 1961, and ending June 30, 1962, there is 
hereby appropriated from the general fund in 
the state treasury for the support of the Nevada 
commission on equal rights of citizens the sum 
of $2,500. On July 1, 1962, any unexpended 
balance of the appropriation made in this sub- 
section shall revert to the general fund in the 
state treasury. 

2. For the fiscal year beginning July 1, 1962, 
and ending June 30, 1963, there is hereby ap- 
propriated from the general fund in the state 
treasury for the support of the Nevada commis- 
sion on equal rights of citizens the sum of $2,500. 
On July 1, 1963, any unexpended balance of the 
appropriation made in this subsection shall re- 
vert to the general fund in the state treasury. 








House Bill 115 of the 1961 session of the West Virginia legislature, approved March 11, 1961, 
creates a Human Rights Commission to “encourage and endeavor to bring about mutual 
understanding and respect among all racial, religious and ethnic groups within the state and 
. +. strive to eliminate all discrimination in employment and places of public accommodation 
by virtue of race, creed or religious belief.” The commission is authorized to cooperate with 
other governmental agencies similarly occupied, to enlist the assistance of private groups 
in promoting tolerance, to act as conciliator in matters of discrimination in employment and 
public accommodations, to receive complaints and hold hearings on allegations of discrimina- 
tion, to promote research and study in human rights, and to recommend policies and proced- 
ures to the governor and legislature. The Act specifically provides that no decision of the com- 
mission in a conciliation attempt shall be binding upon the parties. 


AN ACT to amend chapter five of the code of 
West Virginia, one thousand nine hundred 
thirty-one, as amended, by adding thereto a 
new article, designated article eleven, relating 
to the creation and establishment of the West 
Virginia human rights commission and pro- 

viding for its personnel, powers, functions and 

services. 


Be it enacted by the Legislature of West Vir- 
ginia: 

That chapter five of the code of West Vir- 
ginia, one thousand nine hundred thirty-one, as 
amended, be amended by adding thereto a new 
article, designated article eleven, to read as 
follows: 
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Article II. Human Rights Commission. 


Section 1. Human Rights Commission Created; 
Status, Powers and Objects — A West Virginia 
human rights commission is hereby created and 
established in the state government. The com- 
mission shall have the powers and authority and 
shall perform the functions and services as in 
this article prescribed and as otherwise pro- 
vided by law. The commission shall encourage 
and endeavor to bring about mutual under- 
standing and respect among all racial, religious 
and ethnic groups within the state and shall 
strive to eliminate all discrimination in employ- 
ment and places of public accommodation by 
virtue of race, creed or religious belief. Unless 
the context clearly requires another meaning or 
reference, the word “commission” as used in 
this article shall be construed to mean and 
to refer to the West Virginia human rights com- 
mission. 


Section 2. Commission Composition; Terms; 
Oath of Office; Expenses.—The commission 
shall be composed of nine members, all residents 
and citizens of the state of West Virginia and 
broadly representative of the several racial, 
religious and ethnic groups residing within the 
state, to be appointed by the governor by and 
with the advice and consent of the Senate. 
Not more than five members of the commission 
shall be members of the same political party 
and at least one member but not more than 
three members shall be from any one congres- 
sional district. 


Members of the commission shall be appointed 
for terms of three years commencing on the 
first day of July of the year of their appoint- 
ments, except that the nine members first ap- 
pointed hereunder shall be appointed for terms 
of from one to three years, respectively, so that 
the terms of three members of the commission 
will expire on the thirtieth day of June of each 
succeeding year thereafter. Upon the expiration 
of the initial terms, all subsequent appointments 
shall be for terms of three years each, except 
that appointments to fill vacancies shall be for 
the unexpired term thereof. Members shall be 
eligible for reappointment. Before assuming and 
performing any duties as a member of the 
commission, each commission member shall take 
and subscribe to the official oath prescribed by 
section five of article four of the constitution 
of West Virginia, which executed oath shall be 
filed in the office of the secretary of state. 
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No member of the commission shall receive 
any salary or compensation for his services as 
such, but each member shall be reimbursed for 
his reasonable and necessary travel expenses in- 
curred in performance of his commission services. 


Section 3. Commission Organization and Per- 
sonnel. — As soon as practical after the first day 
of July following creation of the commission, 
the governor shall call a meeting thereof to be 
convened at the state capitol. The commission 
shall at the meeting organize by electing one of 
its members as chairman of the commission 
and one as vice-chairman thereof for a term of 
one year or until their successors are elected and 
qualified. Annually thereafter, as soon as prac- 
tical after the first day of July, the commission 
shall elect a chairman and vice-chairman from 
its membership and such other officers as may be 
found necessary and proper for its effective 
organization. 

When organized, the commission shall select 
an executive director who shall serve at the will 
and pleasure of the commission. The executive 
director shall serve as secretary of the commis- 
sion. The executive director shall have a college 
degree. He shall be selected with particular 
reference to his training, experience and qualifi- 
cations for the position and shall be paid an 
annual salary, payable in monthly installments, 
from any appropriations made therefor. The 
commission, upon recommendation of the execu- 
tive director, may employ, prescribe the duties 
for, and fix the salaries and compensation within 
available appropriations of such personnel as 
may be necessary for the effective and orderly 
performance of the functions and services of the 
commission. 

The commission shall equip and maintain its 
offices at the state capitol and shall hold its 
annual organizational meeting thereat. The com- 
mission may hold other meetings during the 
year at such times and places within the state 
as may be found necessary and proper in the 
discharge of its duties. Any five members of 
the commission shall constitute a quorum for 
the transaction of business. Minutes of its meet- 
ings shall be kept by its secretary. 

The executive director and other commission 
personnel shall be reimbursed for necessary and. 
reasonable travel and subsistence expenses in- 
curred in performance of commission services 
upon presentation of properly verified expense 
accounts as prescribed by law. 
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Section 4. Commission Powers; Functions; 
Services. — The commission is hereby authorized 
and empowered: 

(a) To cooperate and work with federal, state 
and local government officers, units, activities 
and agencies in the promotion and attainment of 
more harmonious understanding and greater 
equality of rights between and among all racial, 
religious and ethnic groups in this state; 

(b) To enlist the cooperation of racial, reli- 
gious and ethnic units, community and civic 
organizations, industrial and labor organizations 
and other identifiable groups of the state in 
programs and campaigns devoted to the ad- 
vancement of tolerance, understanding and the 
equal protection of the laws for all groups and 
peoples; 

(c) To act as conciliator in matters of em- 
ployment and places of public accommodation 
involving race, color, religion, national origin or 
ancestry, but no decision of the commission shall 
be binding upon any parties to the conciliation; 

(d) To receive and consider complaints involv- 
ing employment and places of public accom- 
modation and to initiate its own consideration of 
any situations, circumstances or problems, in- 
cluding therein any racial, religious or ethnic 
group tensions, prejudice, disorder or discrimi- 
nation reported or existing within the state relat- 
ing to employment and places of public accom- 
modation. 

(e) To hold and conduct public and private 
hearings on complaints, matters and questions 
before the commission and, in connection there- 
with, to 

(1) Administer oaths, take the testimony of 
any person under oath, and make reimbursement 
for travel and other reasonable and necessary 
expenses in connection with such attendance; 

(2) Compile hearing records and furnish 
copies of the whole or any parts thereof to the 
governor, the Legislature and such other govern- 
mental officials and agencies as may be con- 
cerned therewith; 

(3) Furnish copies of public hearings records 
to interested parties involved therein upon their 
payment of the reasonable costs thereof to the 
commission; 

(4) Delegate to the executive director, or to 
any five members of the commission the power 
and authority to hold and conduct the hearings, 
as herein provided, but all decisions and action 
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growing out of or upon any such hearings shall 
be reserved for determination by the commis- 
sion; 

(f) To encourage, promote and conduct 
studies and research projects in matters and 
questions involving and relating to human rights 
and to compile and make public reports thereon; 

(g) To recommend to the governor and Leg- 
islature policies, procedures, practices and legis- 
lation in matters and questions affecting human 
rights; 

(h) To delegate to its executive director and 
to such other investigative and research person- 
nel as it may employ such powers, duties and 
functions as may be necessary and expedient in 
carrying out the objectives and purposes of this 
article; 

(i) To prepare a written report on its work, 
functions and services for each year ending 
on the thirtieth day of June and to deliver copies 
thereof to the governor on or before the first day 
of December next thereafter; 

(j) To do all other acts and deeds necessary 
and proper to carry out and accomplish effective- 
ly the objects, functions and services contem- 
plated by the provisions of this article, including 
the promulgation of rules and regulations im- 
plementing the powers and authority hereby 
vested in the commission. 

(k) Not withstanding any other provisions of 
this article, any person called as a witness before 
the commission may, in that person’s discretion, 
demand either a public or private hearing. 


Section 5. Assistance to Commission; Legal 
Services. — The commission may call upon other 
officers, departments and agencies of the state 
government to assist in its hearings, programs 
and projects. The attorney general of the state 
shall render legal services to the commission 
upon request made by the commission or by the 
chairman or the executive director thereof. 


Section 6. Construction; Separable Provisions. 
— The provisions of this article shall be liberally 
construed to accomplish the objectives and pur- 
poses hereof. If any provision of this article be 
held invalid or unconstitutional by any court 
of competent jurdisdiction, such invalidity or 
unconstitutionality shall not affect or invalidate 
the other provisions hereof, all of which are 
declared and shall be construed to be separate 
and separable. 
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of the 1961 session of the Minnesota legislature, approved April 14, 1961, 


amends that state’s Fair Employment Practices Act so as to prohibit the refusal to sell, rent, 
lease, or otherwise deny or withhold from any person or group any real property because 
of race, color, creed, religion, or national origin. The name of the state Fair Employment 
Practices Commission is changed to State Commission Against Discrimination, and its duties 
are redefined. See 2 Race Rel. L. Rep. 1157 (1957). The act is set out below, with new ma- 
terial printed in italics, and parts of the old act now omitted printed in capitals within paren- 


theses. 


AN ACT Relating to Discrimination Because of 
Race, Color, Creed, Religion, or National 
Origin; Creating and Establishing a State 
Commission Against Discrimination; Amend- 
ing Minnesota Statutes 1957, Section 363.01, 
Subdivisions 3 and 9, and by Adding Subdivi- 
sions Thereto; Section 363.02; Section 363.03; 
Section 363.04, Subdivision 1; Section 363.05, 
Subdivision 1; Section 363.06; Section 363.07, 
Subdivision 4, 5, 8, 9, and 10; Section 363.08, 
Subdivision 3; Section 363.09; Section 363.12; 
and Section 363.13. 


Be it enacted by the Legislature of the State of 
Minnesota: 


Section 1. Minnesota Statutes 1957, Section 
363.01, Subdivision 3, is amended to read: Subd. 
3. [COMMISSION.] “Commission” means the 
State (FAIR EMPLOYMENT PRACTICES) 
Commission Against Discrimination. 


Sec. 2. Minnesota Statutes 1957, Section 
363.01, is amended by adding subdivisions: 

Subd. 1 [PUBLICLY ASSISTED HOUSING. ] 
“Publicly assisted housing accommodation” 
means a housing accommodation that is, or is 
located in a building: 

(a) Situated on land owned or assembled into 
a parcel for housing accommodations by a 
governmental body 52B; 

(b) Upon which a commitment by a govern- 
mental body to guarantee or insure an acquisi- 
tion loan is outstanding; or 

(c) Subject to an outstanding secured or un- 
secured loan made, guaranteed, or insured by a 
governmental body for the purpose of financing 
the acquisition, construction, rehabilitation, re- 
pair, or maintenance of the building. 

Subd. 2. [REAL PROPERTY.] “Real prop- 
erty” includes real estate, lands, tenements, and 
hereditaments, corporeal and incorporeal. 

Subd. 53B. [REAL ESTATE BROKER OR 


SALESMAN.|] “Real estate broker or salesman” 
means, respectively, a real estate broker as de- 
fined by Minnesota Statutes 1957, Section 82.01, 
Subdivision 4, and a real estate salesman as de- 
fined by Minnesota Statutes 1957, Section 82.01, 
Subdivision 5. 


Sec. 3. Minnesota Statutes 1957, Section 
363.01, Subdivision 9, as amended to read: 

Subd. 9. [UNFAIR DISCRIMINATORY 
PRACTICES.] “Unfair (EMPLOYMENT) dis- 
criminatory practice” means any act described in 
section 363.03. 


Sec. 4. Minnesota Statutes 
363.02, is amended to read: 

363.02 [EXCEPTIONS.] Subdivision 1. 
| EMPLOYMENT.] (THIS CHAPTER DOES) 
The provisions of section 363.03, subdivision 1, 
shall not apply to: 

(1) The employment of any individual 

(a) by his parent, grandparent, spouse, child, 
or grandchild, or 

(b) in the domestic service of any person; 

(2) A person who regularly employs fewer 
than eight individuals, excluding individuals de- 
scribed in clause (1); or 

(3) A religious or fraternal corporation, as- 
sociation, or society, with respect to qualifica- 
tions based on religion, when religion shall be a 
bona fide occupational qualification for employ- 
ment. 

Subd. 2. [HOUSING.] (1) The provisions of 
section 363.03, subdivision 2, shall not apply to: 

(a) The rental of a portion of a dwelling con- 
taining accommodations for two families, one of 
which is occupied by the owner, or (b) the 
rental by an owner of a one-family accommoda- 
tion in which he resides of a room or rooms in 
such accommodation to another person or per- 
sons, or (c) the rental, lease or sale of a one- 
family dwelling, owner occupied, not defined as 
a publicly assisted housing accommodation. 


1957, Section 
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Sec. 5. Minnesota Statutes 1957, Section 
363.03, is amended to read: 

363.03 [UNFAIR DISCRIMINATORY 
PRACTICES.] Subdivision 1. [EMPLOY- 
MENT.] Except when based on a bona fide oc- 
cupational qualification, it is an unfair em- 
ployment practice: 

(1) For a labor organization, because of race, 
color, creed, religion or national origin, — 

(a) to deny full and equal membership 
rights to an applicant for membership or to a 
member; 

(b) to expel a member from membership; 

(c) to discriminate against an applicant for 
membership or a member with respect to his 
hire, apprenticeship, tenure, compensation, 
terms, upgrading, conditions, facilities, or privi- 
leges of employment; or 

(d) to fail to classify properly, or refer for 
employment or otherwise to discriminate 
against a member; 

(2) For an employer, because of race, color, 
creed, religion, or national origin, 

(a) to refuse to hire an applicant for employ- 
ment; or 

(b) to discharge an employee; or 

(c) to discriminate against an employee with 
respect to his hire, tenure, compensation, terms, 
upgrading, conditions, facilities, or privileges of 
employment; 

(3) For an employment agency, because of 
race, color, creed, religion, or national origin, 

(a) to refuse or fail to accept, register, classify 
properly, or refer for employment or otherwise 
to discriminate against an individual; or 

(b) to comply with a request from an em- 
ployer for referral of applicants for employment 
if the request indicates directly or indirectly that 
the employer fails to comply with the provisions 
of this chapter; 

(4) For an employer, labor organization, or 
employment agency to discharge, expel, or other- 
wise discriminate against a person because that 
person has opposed any practice forbidden 
under this chapter or has filed a complaint, 
testified, or assisted in any proceeding under 
this chapter; 

(5) For a person intentionally to aid, abet, 
incite, compel, or coerce another person to 
engage in any of the practices forbidden by this 
chapter; 

(6) For a person intentionally to attempt to 
aid, abet, incite, compel, or coerce another 
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person to engage in any of the practices forbid- 
den by this chapter; 

(7) For any person, employer, labor organiza- 
tion or employment agency to willfully resist, 
prevent, impede, or interfere with the commis- 
sion, the board of review, or any of its members 
or representatives in the performance of duty 
under this chapter; 

(8) For an employer, employment agency, or 
labor organization, before an individual is em- 
ployed by an employer or admitted to member- 
ship in a labor organization, to 

(a) require the applicant to furnish informa- 
tion that pertains to the applicant's race, color, 
creed, religion or national origin, unless, for the 
purpose of national security, information pertain- 
ing to the national origin of the applicant is re- 
quired by the United States, this state or a 
political subdivision or agency of the United 
States or this state; or 

(b) cause to be printed or published a notice 
or advertisement that relates to employment or 
membership and discloses a preference, limita- 
tion, specification, or discrimination based on 
race, color, creed, religion or national origin. 


Subd. 2. [REAL PROPERTY. ] It is an unfair 
discriminatory practice: 

(1) For an owner, lessee, sublessee, assignee, 
or managing agent of, or other person having the 
right to sell, rent or lease any real property, or 
any agent of any of these 

(a) to refuse to sell, rent, or lease or otherwise 
deny to or withhold from any person or group of 
persons any real property because of the race, 
color, creed, religion, or national origin of such 
person or group of persons; 

(b) to discriminate against any person or 
group of persons because of the race, color, 
creed, religion, or national origin of such person 
or group of persons in the terms, conditions or 
privileges of the sale, rental or lease of any 
real property or in the furnishing of facilities or 
services in connection therewith; or, 

(c) in any transaction involving real property, 
to print, circulate or post or cause to be printed, 
circulated, or posted any advertisement or sign, or 
use any form of application for the purchase, 
rental or lease of real property, or make any 
record or inquiry in connection with the prospec- 
tive purchase, rental, or lease of real property 
which expresses, directly or indirectly, any limi- 
tation, specification, or discrimination as to race, 
color, creed, religion, or national origin or any 
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intent to make any such limitation, specification, 
or discrimination, 

(2) For a real estate broker, real estate sales- 
man, or employee or agent thereof 

(a) to refuse to sell, rent, or lease or to offer 
for sale, rental, or lease any real property to any 
person or group of persons or to negotiate for 
the sale, rental, or lease of any real property to 
any person or group of persons because of the 
race, color, creed, religion, or national origin of 
_ such person or group of persons, or represent 
that real property is not available for inspection, 
sale, rental, or lease when in fact it is so avail- 
able, or otherwise deny or withhold any real 
property or any facilities of real property to or 
from any person or group of persons because of 
the race, color, creed, religion, or national origin 
of such person or group of persons; 

(b) to discriminate against any person because 
of his race, color, creed, religion, or national 
origin in the terms, conditions or privileges of the 
sale, rental, or lease of real property or in the 
furnishing of facilities or services in connection 
therewith; or 

(c) to print, circulate, or post or cause to be 
printed, circulated, or posted any advertisement 
or sign, or use any form of application for the 
purchase, rental, or lease of any real property 
or make any record or inquiry in connection with 
the prospective purchase, rental, or lease of any 
real property, which expresses, directly or in- 
directly, any limitation, specification or discrimi- 
nation as to race, color, creed, religion, or 
national origin or any intent to make any such 
limitation, specification, or discrimination; 

(3) For a person, bank, banking organization, 
mortgage company, insurance company, or other 
financial institution or lender to whom applica- 
tion is made for financial assistance for the pur- 
chase, lease, acquisition, construction, rehabilita- 
tion, repair, or maintenance of any real property 
or any agent or employee thereof, 

(a) to discriminate against any person or group 
of persons because of the race, color, creed, reli- 
gion, or national origin of such person or group 
of persons or of the prospective occupants or 
tenants of such real property in the granting, 
withholding, extending, modifying or renewing, 
or in the rates, terms, conditions, or privileges 
of any such financial assistance or in the exten- 
sion of services in connection therewith; 

(b) to use any form of application for such 
financial assistance or make any record or in- 
quiry in connection with applications for such 
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financial assistance which expresses, directly or 
indirectly, any limitation, specification, or dis- 
crimination as to race, color, creed, religion, or 
national origin or any intent to make any such 
limitation, specification, or discrimination. 

(4) For any person 

(a) to engage in any economic reprisal against 
any other person because that person has op- 
posed any practice forbidden under this act or 
has filed a complaint, testified, assisted, or par- 
ticipated in any manner in any investigation, 
proceeding, or hearing under this act; 

(b) intentionally to aid, abet, incite, compel, or 
coerce any other person to engage in any of the 
practices forbidden by this act; 

(c) to wilfully obstruct or prevent any person 
from complying with the provisions of this act 
or any order issued thereunder, or to resist, pre- 
vent, impede, or interfere with the commission, 
the board of review, or any of its members or 
representatives in the performance of duty under 
this act; or 

(d) to attempt directly or indirectly to commit 
any of the practices forbidden by this act. 


Sec. 6. Minnesota Statutes 1957, Section 
363.04, Subdivision 1, is amended to read: 

363.04 [STATE COMMISSION AGAINST 
DISCRIMINATION.] Subdivision 1. [CREA- 
TION, MEMBERSHIP. | There is created a State 
(FAIR EMPLOYMENT PRACTICES) Com- 
mission Against Discrimination, to consist of up 
to nine members, with at least one from each 
congressional district of the state of Minnesota; 
and at least one of whom shall be an attorney 
at law, appointed by the governor with the ad- 
vice and consent of the senate, for a term of 
five years to serve until a successor is appointed 
and qualified. The chairman shall be designated 
by the governor. 


Sec. 7. Minnesota Statutes 1957, Section 
363.05, Subdivision 1, is amended to read: 

363.05 [DUTIES OF COMMISSION.] Sub- 
division 1 [FORMULATION OF POLICIES.}] 
The commission shall formulate policies to ef- 
fectuate the purposes of this chapter and shall: 

(1) establish and maintain a principal office 
in St. Paul, and any other necessary branch of- 
fices at any location within the state; 

(2) meet and function at any place within the 
state; 

(3) appoint an executive director to serve at 
the pleasure of the commission and fix his com- 
pensation and prescribe his duties; 
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(4) employ such attorneys, clerks and other 
employees and agents as it may deem necessary, 
to fix their compensation and prescribe their 
duties; 

(5) to the extent permitted by federal law 
and regulation, utilize the records of the de- 
partment of employment security of the state 
when necessary to effectuate the purposes of 
this chapter; 

(6) obtain upon request and utilize the serv- 
ices of all state governmental departments and 
agencies; 

(7) adopt suitable rules and regulations for 
effectuating the purposes of this chapter; 

(8) issue, receive, and investigate complaints 
alleging discrimination (IN EMPLOYMENT) 
because of race, color, creed, religion or national 
origin; 

(9) subpeona witnesses, administer oaths, and 
take testimony relating to the case before the 
commission, and require the production for ex- 
amination of any books or papers relative to any 
matter under investigation or in question before 
the commission; 

(10) attempt, by means of education, confer- 
ence, conciliation, and persuasion to eliminate 
unfair (EMPLOYMENT) discriminatory prac- 
tices (BY MEANS OF EDUCATION, 
CONFERENCE, CONCILIATION, AND PER- 
SUASION) in all types of employment and hous- 
ing accommodations as being contrary to the 
public policy of the state as stated in section 
363.12; 

(11) conduct research and study discrimi- 
natory (EMPLOYMENT AND LABOR) prac- 
tices based on race, color, creed, religion, or 
national origin; 

(12) publish the results of research and study 
of discriminatory (EMPLOYMENT AND 
LABOR) practices based on race, color, creed, 
religion, or national origin when in the judg- 
ment of the commission it will tend to eliminate 
such discrimination; 

(13) develop and recommend programs of 
formal and informal education designed to pro- 
mote good will; and may make recommendations 
to agencies and officers of state or local subdivi- 
sions of government in aid of such policies and 
purposes in eliminating discriminatory (EM- 
PLOYMENT AND LABOR) practices based on 
race, color, creed, religion, or national origin; and 

(14) make a written report of the activities of 
the commission to the governor each year and to 
the legislature at each session. 
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Sec. -8. Minnesota Statutes 1957, Section 
363.06, is amended to read: 

363.06 [GRIEVANCES.] Subdivision | 1. 
[COMPLAINT FILING.] Any person aggrieved 
by a violation of this chapter may file by himself, 
or his agent, or attorney a signed complaint with 
the commission, stating the name and address 
of the person alleged to have committed an un- 
fair (EMPLOYMENT) discriminatory practice, 
setting out the details of the practice complained 
of and any other information required by the 
commission. Any employer whose employees, or 
some of them, or any labor union whose mem- 
bers, or some of them, refuse or threaten to re- 
fuse to cooperate with the provisions of this 
chapter, may file with the commission a signed 
complaint asking for assistance by conciliation 
or other remedial action. 

Subd. 2. [COMPLAINT, ISSUANCE BY 
COMMISSION.] Whenever the commission has 
reason to believe that a person is engaging in 
unfair (EMPLOYMENT) discriminatory prac- 
tice, the commission may issue a complaint. 

Subd. 3. [TIME FOR FILING COMPLAINT. ] 
A complaint of an unfair (EMPLOYMENT) 
discriminatory practice must be filed within six 
months after the occurrence of the practice. 

Subd. 4. [INQUIRY INTO COMPLAINT. ] 
When a complaint has been filed or issued, the 
commission shall promptly inquire into the truth 
of the allegations of the complaint. If after the 
inquiry the commission determines that there 
is probable cause for believing that an unfair 
(EMPLOYMENT) ~ discriminatory _ practice 
exists, the commission shall immediately en- 
deavor to eliminate the unfair (EMPLOY- 
MENT) discriminatory practice through educa- 
tion, conference, conciliation, and persuasion. If 
the commission determines that there is no prob- 
able cause for believing that an unfair (EM- 
PLOYMENT) discriminatory practice exists, the 
commission shall dismiss the complaint. 

Subd. 5. [ATTEMPTS TO ELIMINATE 
UNFAIR PRACTICES.| The commission, in 
complying with subdivision 4, shall endeavor to 
eliminate the unfair (EMPLOYMENT) discrim- 
inatory practice at the place where the practice 
occurred, or the respondent resides or has his 
principal place of business. 

. Subd. 6. [PUBLICATION OF ACCOUNTS 
OF CASES.] The commission may publish an 
account of a case in which the complaint has 
been dismissed or the terms of settlement of a 
case that has been voluntarily adjusted. Except 
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as provided in other sections of this chapter, 
the commission shal] not disclose any informa- 
tion concerning its efforts in a particular case 
to eliminate an unfair (EMPLOYMENT) dis- 
criminatory practice through education, confer- 
ence, conciliation and persuasion. 


Sec. 9. Minnesota Statutes 1957, Section 
363.07, Subdivision 4, is amended to read: 

Subd. 4. [NOTICE TO GOVERNOR.] On 
failing to eliminate an unfair (EMPLOYMENT) 
discriminatory practice in the manner prescribed 
by section 363.06, the commission shall notify the 
governor in writing of that fact, and request 
him to appoint a board of review to conduct a 
public hearing in the case. 


Sec. 10. Minnesota Statutes 1957, Section 
363.07, Subdivision 5, is amended to read: 

Subd. 5. [HEARINGS; POWERS.] The 
board shall conduct a hearing at a place des- 
ignated by it within the county where the unfair 
(EMPLOYMENT) discriminatory practice oc- 
curred, or the respondent resides or has his 
principal place of business. It may subpoena wit- 
nesses, administer oaths, take testimony and re- 
quire the production for examination of any 
books or papers relating to any matter under 
investigation or in question before the board. 
The board shall adopt and promulgate rules of 
practice to govern its hearings and it shall em- 
ploy necessary assistants, fix their compensation, 
and prescribe their duties. 


Sec. 11. Minnesota Statutes 1957, Section 
363.07, Subdivision 8, is amended to read: 

Subd. 8. [EVIDENCE RECEIVABLE.] The 
board of review shall not be bound by the strict 
rules of evidence that prevail in courts of law, 
but its findings must be based upon competent 
and substantial evidence. The board shall not 
receive in evidence any evidence pertaining to 
the efforts of the commission to eliminate the 
unfair (EMPLOYMENT) practice through edu- 
cation, conference, conciliation, or persuasion. 
Each witness at the hearing shall testify under 
oath. All testimony and other evidence submit- 
ted at the hearing shall be recorded and tran- 
scribed. The board, at the request of the com- 
plainant or respondent, shall provide a copy of 
the transcript of the hearing without charge. 


Sec. 12. Minnesota Statutes 1957, Section 
363.07, Subdivision 9, is amended to read: 

Subd. 9. [FINDING OF GUILTY.] If the 
board of review finds that the respondent has 


engaged in an unfair (EMPLOYMENT) dis- 
criminatory practice, it shall make findings and 
shall issue an order directing the respondent to 
cease and desist from the unfair (EMPLOY- 
MENT) discriminatory practice found to exist 
and to take such other affirmative action as in 
the judgment of the board will effectuate the 
purposes of this chapter and shall serve the order 
on the respondent personally, and the commis- 
sion and the complainant by registered mail. 


Sec. 13. Minnesota Statutes 1957, Section 
363.07, Subdivision 10, is amended to read: 

Subd. 10. [FINDING OF NOT GUILTY.] If 
the board finds that the respondent has not en- 
gaged in an unfair (EMPLOYMENT) discrim- 
inatory practice as alleged in the complaint, the 
board shall make findings of fact and conclusions 
of law and shall issue an order dismissing the 
complaint and shall serve it on the complainant 
personally, and the commission and the re- 
spondent by registered mail. 


Sec. 14. Minnesota Statutes 1957, Section 
363.08, Subdivision 3, is amended to read: 

Subd. 3. [JURISDICTION.] A proceeding 
under this section shall be instituted in the dis- 
trict court for the judicial district in which an 
unfair (EMPLOYMENT) discriminatory prac- 
tice covered by the order of the board occurred, 
or the respondent resides or has his principal 
place of business. The proceeding in the district 
court shall be de novo and the person com- 
plained against shall be entitled at his request to 
a trial by jury. 


Sec. 15. Minnesota Statutes 1957, Section 
363.09, is amended to read: 

363.09 [VIOLATION OF ORDERS; CI- 
TATION FOR CONTEMPT.] Any person 
(EMPLOYER, LABOR ORGANIZATION, EM- 
PLOYMENT AGENCY) or party who or which 
shall wilfully violate any order of the district 
court entered pursuant to a proceeding under 
this chapter shall be cited to the district court 
for and as being in contempt. Procedure for 
review of the order shall not be deemed to be 
such wilful conduct. 

Any person (EMPLOYER, LABOR OR- 
GANIZATION, EMPLOYMENT AGENCY, ) or 
party found in a proceeding before the district 
court to be in contempt shall be punishable 
under Minnesota Statutes, Section 588.10, which 
provides for imprisonment for not more than six 
months, or a fine of not more than $250, or both. 

A proceeding under this section shall be com- 
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menced by the commission serving a notice 
of motion, and an order to show cause upon 
the respondent, and the complainant, and filing 
the same with the clerk of the district court of 
the county in which the aforementioned order 
is entered, 


Sec. 16. Minnesota Statutes 1957, Section 
363.12, is amended to read: 

363.12 [DECLARATION OF POLICY.] 
Subdivision 1. As a guide to the interpretation 
and application of this chapter, be it enacted 
that the public policy of this state is to foster 
(THE EMPLOYMENT OF) equal employment 
and housing opportunity for all individuals in 
this state in accordance with their fullest capaci- 
ties, regardless of their race, color, creed, re- 
ligion, or national origin, and to safeguard their 
rights to obtain and hold employment, housing, 
and other real property without discrimination. 
Such discrimination threatens the rights and 
privileges of the inhabitants of this state and 
menaces the institutions and foundations of 
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democracy. It is also the public policy of this 
state to protect (EMPLOYERS, LABOR OR- 
GANIZATIONS, AND EMPLOYMENT AGEN- 
CIES) all persons from wholly unfounded 
charges of discrimination. This chapter is an 
exercise of the police power of this state in the 
interest of the public welfare. 

Subd. 2. The opportunity to obtain employ- 
ment, housing, and other real estate without 
discrimination because of race, color, creed, re- 
ligion, or national origin is hereby recognized as 
and declared to be a civil right. 


Sec. 17. Minnesota Statutes 1957, Section 
363.13, is amended to read: 

363.13 [TITLE.] This chapter shall be known 
as the Minnesota State Act (FOR FAIR EM- 
PLOYMENT PRACTICES) Against Discrimina- 
tion. 


Sec. 18. [EFFECTIVE DATE.] This act as 
it relates to housing becomes effective Decem- 
ber 31, 1962. 





HOUSING 


Real Estate Brokers—Massachusetts 


Chapter 181 of the 1961 Acts of the Massachusetts legislature, approved March 6, 1961, pro- 
vides for the suspension or revocation of the license of a real estate broker or salesman who 
fails to comply with an order of the Massachusetts Commission Against Discrimination. 


An Act providing for the suspension or revoca- 
tion of the license of a real estate broker or 
salesman who fails to comply with an order 
of the Massachusetts Commission against Dis- 
crimination. 

Be it enacted, etc., as follows: 


The first paragraph of section 87AAA of chap- 
ter 112 of the General Laws, as appearing in 


section 2 of chapter 726 of the acts of 1957, is 
hereby amended by striking out, in line 28, the 
word “or”, and by inserting after the word “in- 
clusive”, in line 30, the following:—; or (k) 
failed to comply with an order of the Massa- 
chusetts Commission against Discrimination, 
after administrative hearing and determination 
under section five of chapter one hundred and 
fifty-one B, which has become final. 
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PUBLIC ACCOMMODATIONS 


Cemeteries—W ashington 


Chapter 103 of the 1961 Acts of the Washington legislature, approved March 15, 1961, a- 
mends that state’s ““Law Against Discrimination” [2 Race Rel. L. Rep. 461 (1957)] so as to 
include places “for the burial or other disposition of human remains” within the prohibition 
against discrimination because of “trace, color, national origin or ancestry.” Specifically ex- 
cluded from the application of the Act is any “columbarium, crematory, mausoleum, and ceme- 
tery operated or maintained by a bona fide religious or sectarian institution.” Sections two 
and three of the Act amend other statutes so as to add non-discriminatory operation of bury- 
ing grounds as a prerequisite for qualifications. for tax exemptions. Section 4 is a new sec- 
tion which provides that compliance with the Act shall not constitute breach of a pre-existing 
contract. Sections 2, 3 and 4 are reproduced below, with the new language in italics. Section 1 
was changed only by the addition of the phrases quoted in the second sentence above. 


AN ACT Relating to discrimination in the dis- 
position of human remains; amending sec- 
tion 3, chapter 183, Laws of 1949 as amended 
by section 4, chapter 37, Laws of 1957, and 
RCW 49.60.040; amending section 3, chapter 
33, Laws of 1899 and RCW 68.20.110; and 
amending section 84.36.020, chapter 15, Laws 
of 1961 (House Bill No. 6) and RCW 84.36- 
.020. 


Be It Enacted By The Legislature Of The State 
of Washington: 
o o ° 

Section 2. Section 3, chapter 33, Laws of 1899 
and RCW 68.20.110 are each amended to read 
as follows: 

Such association shall be authorized to pur- 
chase or take by gift or devise, and hold land 
exempt from execution and from any appropria- 
tion to public purposes, for the sole purpose of a 
cemetery not exceeding eighty acres, which shall 
be exempt from taxation if intended to be used 
exclusively for burial purposes without discrim- 
ination as to race, color, national origin or an- 
cestry, and in nowise with a view to profit of the 
members of such association: PROVIDED, That 
when the land already held by the association 
is all practically used then the amount thereof 
may be increased by adding thereto not exceed- 
ing twenty acres at a time. Such association may 
by its bylaws provide that a stated percentage 
of the moneys realized from the sale of lots, 
donations or other sources of revenue, shall con- 
stitute an irreducible fund, which fund may be 
invested in such manner or loaned upon such 
securities as the association or the trustees there- 
of may deem proper. The interest or income 
arising from the irreducible fund, provided for 
in any bylaws, or so much thereof as may be 


necessary, shall be devoted exclusively to the 
preservation and embellishment of the lots sold 
to the members of such association, and where 
any bylaw has been enacted for the creation 
of an irreducible fund as herein provided for 
it cannot thereafter be amended in any manner 
whatever except for the purpose of increasing 
such fund. After paying for the land all the fu- 
ture receipts and income of such association sub- 
ject to the provisions herein for the creation of 
an irreducible fund, whether from the sale of 
lots, from donations, rents or otherwise, shall be 
applied exclusively to laying out, preserving, pro- 
tecting and embellishing the cemetery and the 
avenues leading thereto, and in the erection of 
such buildings as may be necessary or conven- 
ient for the cemetery purposes, and to paying the 
necessary expenses of the association. No debts 
shall be contracted in anticipation of any future 
receipts except for originally purchasing, laying 
out and embellishing the grounds and avenues, 
for which debts so contracted such association 
may issue bonds or notes and secure the same 
by way of mortgage upon any of its lands, ex- 
cepting such lots as shall have been conveyed 
to the members thereof; and such association 
shall have power to adopt such rules and regula- 
tions as they shall deem expedient for disposing 
of and for conveying burial lots. 


Section 3. Section 84.36.020 chapter . . ., Laws 
of 1961 (House Bill No. 6) and RCW 84.36.020 
are each amended to read as follows: 

The following property shall be exempt from 
taxation: 

All lands used exclusively for public burying 
grounds or cemeteries without discrimination as 
to race, color, national origin or ancestry; 

All churches, built and supported by dona- 
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tions, whose seats are free to all; and the ground, 
not exceeding five acres in area, upon which 
any cathedral or church of any recognized reli- 
gious denomination is or shall be built, together 
with a parsonage. The area exempted shall in 
any case include all ground covered by the 
church and parsonage and the structures and 
ground necessary for street access, light, and 
ventilation, but the area of unoccupied ground 
exempt in such cases, in connection with both 
church and parsonage, shall not exceed the 
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equivalent of one hundred twenty by one hun- 
dred twenty feet. The parsonage need not be on 
land contiguous to the church property if the 
total area exempted does not exceed the areas 
above specified. To be exempt the grounds must 
be used wholly for church purposes. 


NEW SECTION. Section 4. Nothing herein 
shall be construed to render any person or cor- 
poration liable for breach of preexisting contracts 
by reason of compliance by such person or cor- 
poration, with this act. 





PUBLIC ACCOMMODATIONS 


Definition—Indiana 


Chapter 256 of the 1961 acts of the Indiana legislature, approved on March 9, 1961, redefines 
“public accommodations” for the purposes of that state’s equal facilities law to include “any 
establishment, which caters or offers its services or facilities or goods to the general public. . . .” 
The Act also creates new procedures for complaints by aggrieved persons. 


AN ACT to amend the Act concerning persons 
entitled to equal accommodations, being Chap- 
ter 47 of the Acts of 1885. 


Be it enacted by the General Assembly of the 
State of Indiana: 


SECTION 1. Acts 1885, c. 47, s. 1 is amended 
to read as follows: Section 1. All persons with- 
in the jurisdiction of this state shall be entitled 
to the full and equal accommodations in every 
place of public accommodation, resort or amuse- 
ment, subject only to the conditions and limita- 
tions established by law and applicable alike to 
all persons; and any denial of such accommoda- 
tion by reason of race, creed or color of the ap- 
plicant therefor shall: be a violation of the pro- 
visions of this section. Any discrimination, segre- 
gation or separation, on account of race, creed 
or color, shall be a violation of this section. A 
place of public accommodation resort or amuse- 
ment within the meaning of this section means 
any establishment, which caters or offers its 
services or facilities or goods to the general 
public including but not limited to, public hous- 
ing projects. For the purpose of this act, public 
housing projects shall mean those housing proj- 
ects owned by the state government or any 


agency or political subdivision of any of them. 
Any person who violates any provision of this 
section shall be fined not less than twenty-five 
nor more than one hundred dollars or imprisoned 
not more than thirty days or both. 


SECTION 2. Acts 1885, c. 47, s. 2, is amended 
to read as follows: Section 2. Any person who 
believes that he has been denied equal accom- 
modations as provided in Section 1 hereof, may 
bring a civil action in any court of competent 
jurisdiction in the county where said offense is 
alleged to have been committed. If such court 
enters judgment against defendant therein, it 
shall award damages to the plaintiff in an 
amount not less than twenty-five dollars ($25) 
nor more than one hundred dollars ($100), and 
shall tax court costs against the defendant. It 
is expressly provided, however, that should the 
plaintiff be awarded judgment against the de- 
fendant in such civil action, such judgment shall 
be a bar to any criminal proceeding based upon 
such denial by this defendant of equal accom- 
modations to this plaintiff. A judgment against 
the defendant in a criminal proceeding, as pro- 
vided in Section 1 hereof, shall be a bar to any 
civil action for this same denial by defendant 
of equal accommodations, to this plaintiff. 
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PUBLIC ACCOMMODATIONS 
General—North Dakota 


Act No. 
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_ of the 1961 session of the North Dakota legislature, approved on March 16, 


1961, provides that all persons shall have equal rights in public places in the state, regardless 


of race, color, religion or national origin. 


AN ACT to provide that all persons shall have 
equal rights in public places in North Dakota, 
and providing a penalty. 


Be It Enacted By The Legislative Assembly Of 
The State Of North Dakota: 


SECTION 1. (EQUAL RIGHTS IN PUBLIC 
PLACES — PENALTY.) No person shall be ex- 
cluded on account of race, color, religion, or 
national origin from full and equal enjoyment of 
any accommodation, advantage, or privilege 


furnished by public conveyances, theaters, or 
other public places of amusement, or by hotels, 
barber shops, saloons, restaurants, or other places 
of refreshment, entertainment, or accommoda- 
tion. Any person violating any of the provisions 
of this section or aiding or inciting another per- 
son to do the same shall be guilty of a mis- 
demeanor and shall be punished by a fine of not 
more than one hundred dollars or by imprison- 
ment in the county jail for not more than thirty 
days, or by both such fine and imprisonment. 





PUBLIC ACCOMMODATIONS 
Definition—Oregon 


Senate Bill 75 of the 1961 session of the Oregon legislature, approved March 12, 1961, 
extends that state’s public accommodations statute to include places offering goods or services 
to the public. In the text which follows, new portions are in italics. 


AN ACT Relating to discrimination on ac- 
count of race, religion, color or national origin; 
amending ORS 30.675 and 659.010. 


Be It Enacted by the People of the State of 
Oregon: 


Section 1.. ORS 30.675 is amended to read 
as follows: 

30.675. (1) A place of public accommoda- 
tion, resort or amusement, subject to the ex- 
clusion in subsection (2) of this section, means: 

(a) Any hotel, motel, motor court, trailer 
park or campground. 

(b) Any place offering to the public food or 
drink for consumption on or off the premises. 

(c) Any place offering to the public enter- 
tainment, recreation or amusement. 

(d) Any place offering to the public goods 
or services. 

(2) However, a place of public accommoda- 
tion, resort or amusement does not include any 
institution, bona fide club or place of accom- 


modation, resort or amusement, which is in its 
nature distinctly private. 


Section 2, ORS 659.010 is amended to read: 

659.010. As used in ORS 659.010 to 659.110, 
unless the context requires otherwise: 

(1) “Bureau” means the Bureau of Labor. 

(2) “Commissioner” means the Commissioner 
of the Bureau of Labor. 

(3) “Employe” does not include any individual 
employed by his parents, spouse or child or in 
the domestic service of any person. 

(4) “Employer” does not include a club ex- 
clusively social, or a fraternal, charitable, educa- 
tional or religious association or corporation, if 
such a club, association or corporation is not 
organized for private profit, nor does it include 
any employer with less than six persons in his 
employ. 

(5) “Employment agency” includes any per- 
son undertaking to procure employes or op- 
portunities to work. 

(6) “Labor organization” includes any organi- 
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zation which is constituted for the purpose, in 
whole or in part, of collective bargaining or in 
dealing with employers concerning grievances, 
terms or conditions of employment or of other 
mutual aid or protection in connection with 
employes. 

(7) “National origin” includes ancestry. 

(8) “Person” includes one or more individuals, 
partnerships, associations, corporations, legal rep- 
resentatives, trustees, trustees in bankruptcy or 
receivers. 

(9) “Unlawful employment practice” includes 
only those unlawful employment practices spec- 
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ified in ORS 659.030 and subsection (1) of ORS 
659.026. 

(10) “Unlawful practice” means any unlaw- 
ful employment practice or any distinction, dis- 
crimination or restriction on account of race, 
religion, color or national origin made by any 
place of public accommodation, resort or amuse- 
ment as defined in ORS 30.675 or by any per- 
son acting on behalf of any such place, or any 
violation of ORS 345.240, 659.033 or 659.037, but 
does not include a refusal to furnish goods or 
services when the refusal is based on just cause. 





PUBLIC ACCOMMODATIONS 


Housing, Commercial Premises—New York 


Chapter 414 of the 1961 Acts of the New York legislature, approved February 22, 1961, 
extends that state’s prohibition against discrimination in housing to include certain commer- 
cial premises, creates an exception for owner-occupied housing, and extends penalty provisions 
to include real estate agents and others concerned with the sale, renting or leasing of property. 
In the following text, material in italics is new law; material in brackets is old law to be omitted. 


AN ACT To amend the executive law, in rela- 
tion to the elimination and prevention of 
practices of discrimination because of race, 
creed, color or national origin, in housing ac- 
commodations and commercial space; and 
making an appropriation therefor 


The People of the State of New York, repre- 
sented in Senate and Assembly, do enact as 
follows: 


Section 1, Section two hundred ninety of the 
executive law, as last amended by chapter three 
hundrd forty of the laws of nineteen hundred 
fifty-five, is hereby amended to read as follows: 


§ 290. Purposes of article. This article shall be 
known as the “Law Against Discrimination”. It 
shall be deemed an exercise of the police power 
of the state for the protection of the public 
welfare, health and peace of the people of this 
state, and in fulfillment of the provisions of the 
constitution of this state concerning civil rights; 
and the legislature hereby finds and declares that 
practices of discrimination against any of its in- 
habitants because of race, creed, color or na- 
tional origin are a matter of state concern, that 


such discrimination not only threatens [not only] 
the rights and proper privileges of its inhabitants 
but menaces the institutions and foundation of 
a free democratic state and threatens the peace, 
order, health, safety and general welfare of the 
state and its inhabitants. A state agency is hereby 
created with power to eliminate and prevent 
discrimination in employment, in places of pub- 
lic accommodation, resort or amusement [and], 
in [publicly-assisted] housing accommodations 
and in commercial space because of race, creed, 
color or national origin, and to take other actions 
against discrimination because of race, creed, 
color or national origin, as herein provided; and 
the commission established hereunder is hereby 
given general jurisdiction and power for such 
purposes. 


§ 2. Subdivision twelve of section two hundred 
ninety-two of such law, as added by chapter five 
hundred sixty-three of the laws of nineteen hun- 
dred fifty-six, is hereby amended to read as fol- 
lows: 


12. The term “multiple dwelling”, as herein 
used, means a dwelling which is occupied, as a 
rule, for permanent residence purposes and 
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which is either rented, leased, let or hired out, to 
be occupied as the residence or home of three 
or more families living independently of each 
other. In computing the number of families with- 
in a dwelling for the purposes of paragraph (a) 
of subdivision five of section two hunderd ninety- 
six, there shall be excluded any residence or 
home in the dwelling which is occupied by the 
family of the owner of the dwelling. A “multiple 
dwelling” shall not be deemed to include a hos- 
pital, convent, monastery, asylum or public in- 
stitution, or a fireproof building used wholly for 
commercial purposes except for not more than 
one janitor’s apartment and not more than one 
penthouse occupied by not more than two fami- 
lies. The term “family”, as used herein, means 
either a person occupying a dwelling and main- 
taining a household, with not more than four 
boarders, roomers or lodgers, or two or more 
persons occupying a dwelling, living’ together 
and maintaining a common household, with not 
more than four boarders, roomers or lodgers. A 
“boarder,” “roomer” or “lodger” residing with a 
family means a person living within the house- 
hold who pays a consideration for such residence 
and does not occupy such space within the 
household as an incident of employment therein. 


§ 3. Section two hundred ninety-two of such 
law is hereby amended by adding thereto three 
new subdivisions, to be subdivisions thirteen, 
fourteen and fifteen, to read as follows: 


13. The term “commercial space” means any 
space in a building, structure, or portion thereof 
which is used or occupied or is intended, ar- 
ranged or designed to be used or occupied for 
the manufacture, sale, resale, processing, repro- 
cessing, displaying, storing, handling, garaging 
or distribution of personal property; and any 
space which is used or occupied, or is intended, 
arranged or designed to be used or occupied as 
a separate business or professional unit or office 
in any building, structure or portion thereof. 


14. The term “real estate broker” means any 
person, firm or corporation who, for another and 
for a fee, commission or other valuable con- 
sideration, lists for sale, sells, at auction or other- 
wise, exchanges, buys or rents, or offers or at- 
tempts to negotiate a sale, at auction or other- 
wise, exchange, purchase or rental of an estate 
or interest in real estate, or collects or offers or 
attempts to collect rent for the use of real 
estate, or negotiates, or offers or attempts to 
negotiate, a loan secured or to be secured by a 
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mortgage or other incumbrance upon or trans- 
fer of real estate. In the sale of lots pursuant to 
the provisions of article nine-a of the real prop- 
erty law, the term “real estate broker” shall also 
include any person, partnership, association or 
corporation employed by or on behalf of the 
owner or owners of lots or other parcels of real 
estate, at a stated salary, or upon a commission, 
or upon a salary and commission, or otherwise, 
to sell such real estate, or any parts thereof, in 
lots or other parcels, and who shall sell or ex- 
change, or offer or attempt or agree to negotiate 
the sale or exchange, of any such lot or parcel of 
real estate. 


15. The term “real estate salesman” means a 
person employed by a licensed real estate broker 
to list for sale, sell or offer for sale, at auction or 
otherwise, to buy or offer to buy or to negotiate 
the purchase or sale or exchange of real estate, 
or to negotiate a loan on real estate, or to lease 
or rent or offer to lease, rent or place for rent 
any real estate, or who collects or offers or at- 
tempts to collect rent for the use of real estate 
for or in behalf of such real estate broker. 


§ 4. Subdivision five of section two hundred 
ninety-six of such law, as thus renumbered by 
chapter nine hundred sixty of the laws of nine- 
teen hundred fifty-eight, is hereby renumbered 
subdivision six and a new subdivision five is 
hereby added, to read as follows: 


5. (a) Except as provided in paragraph (e) 
of this subdivision, it shall be an unlawful dis- 
criminatory practice for the owner, lessee, sub- 
lessee, assignee, or managing agent of, or other 
person having the right to sell, rent or lease a 
housing accommodation, constructed or to be 
constructed, which is located in a multiple 
dwelling or a housing accommodation, con- 
structed or to be constructed, which is among 
ten or more housing accommodations, construct- 
ed or to be constructed, located on land that is 
contiguous (exclusive of public streets) and 
which is offered for sale or rent by a person who 
owns or has owned or otherwise controls or has 
controlled the sale or rental of such ten or more 
housing accommodations or any agent or em- 


ployee thereof: 


(1) To refuse to sell, rent, lease or otherwise 
to deny to or withhold from any person or 
group of persons such a housing accommodation 
because of the race, creed, color or national 
origin of such person or persons. 
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(2) To discriminate against any person be- 
cause of his race, creed, color or national origin 
in the terms, conditions or privileges of the sale, 
rental or lease of any such housing accommoda- 
tion or in the furnishing of facilities or services 
in connection therewith. 


(3) To print or circulate or cause to be printed 
or circulated any statement, advertisement or 
publication, or to use any form of application 
for the purchase, rental or lease of such a hous- 
ing accommodation or to make any record or 
inquiry in connection with the prospective pur- 
chase, rental or lease of such a housing accom- 
modation which expresses, directly or indirectly, 
any limitation, specification or discrimination as 
to race, creed, color or national origin, or any 
intent to make any such limitation, specification 
or discrimination. 

The provisions of this paragraph (a) shall 
apply to the owner, lessee, sub-lessee, assignee, 
or managing agent of, or other person having 
the right of ownership or possession of or the 
right to sell, rent or lease, a parcel of land on 
which such person has commenced the building 
of any housing accommodation and with respect 
to which he has evidenced the intent to con- 
struct thereon ten or more housing accommoda- 
tions. 


(b) Except as provided in paragraph (e) of 
this subdivision, it shall be an unlawful discrim- 
inatory practice for the owner, lessee, sub-lessee, 
or managing agent of, or other person having 
the right of ownership or possession of or the 
right to sell, rent or lease, commercial space: 


(1) To refuse to sell, rent, lease or otherwise 
deny to or withhold from any person or group 
of persons such commercial space because of the 
race, creed, color or national origin of such per- 
son or persons. 


(2) To discriminate against any person be- 
cause of his race, creed, color or national origin 
in the terms, conditions or privileges of the sale, 
rental or lease of any such commercial space or 
in the furnishing of facilities or services in con- 
nection therewith. 


(3) To print or circulate or cause to be print- 
ed or circulated any statement, advertisement 
or publication, or to use any form of application 
for the purchase, rental or lease of such com- 
mercial space or to make any record or inquiry 
in connection with the prospective purchase, 
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rental or lease of such commercial space which 
expresses, directly or indirectly, any limitation, 
specification or discrimination as to race, creed, 
color or national origin, or any intent to make 
any such limitation, specification or discrimina- 
tion. 


(c) Except as provided in paragraph (e) of 
this subdivision, it shall be an unlawful dis- 
criminatory practice for any real estate broker, 
real estate salesman or employee or agent there- 


of: 


(1) To refuse to sell, rent or lease any hous- 
ing accommodation or commercial space cov- 
ered by section two hundred ninety-six of this 
article to any person or group of persons or to 
refuse to negotiate for the sale, rental or lease, 
of any such housing accommodation or commer- 
cial space to any person or group of persons 
because of the race, creed, color or national 
origin of such person or persons, or to represent 
that such housing accommodation or commer- 
cial space is not available for inspection, sale, 
rental or lease when in fact it is so available, 
or otherwise to deny or withhold any such 
housing accommodation or commercial space or 
any facilities of such housing accommodation 
or commercial space from any person or group 
of persons because of the race, creed, color or 
national origin of such person or persons. 


(2) To print or circulate or cause to be printed 
or circulated any statement, advertisement or 
publication, or to use any form of application 
for the purchase, rental or lease of any housing 
accommodation or commercial space or to make 
any record or inquiry in connection with the 
prospective purchase, rental or lease of any 
housing accommodation or commercial space 
which expresses, directly or indirectly, any limi- 
tation, specification or discrimination as to race, 
creed, color or national origin, or any intent to 
make any such limitation, specification or dis- 
crimination. 


(d) Except as provided in paragraph (e) of 
this subdivision, it shall be an unlawful dis- 
criminatory practice for any person, bank, trust 
company, private banker, savings bank, indus- 
trial bank, savings and loan association, credit 
anion, investment company, mortgage company, 
insurance company or other financial institution 
or lender, doing business in the state, and if in- 
corporated, regardless of whether incorporated 
under the laws of this state, the United States 
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or any other jurisdiction, to whom application is 
made for financial assistance for the purchase, 
acquisition, construction, rehabilitation, repair 
or maintenance of any housing accommodation 
or commercial space, or any officer, agent or 
employee thereof: 


(1) To discriminate against any such appli- 
cant or applicants because of the race, creed, 
color or national origin of such applicant or ap- 
plicants or of any member, stockholder, director, 
officer or employee of such applicant or ap- 
plicants, or of the prospective occupants or 
tenants of such housing accommodation or com- 
mercial space, in the granting, withholding, ex- 
tending or renewing, or in the fixing of the rates, 
terms or conditions of, any such financial as- 
sistance. 


(2) To use any form of application for such 
financial assistance or to make any record or 
inquiry in connection with applications for such 
financial assistance which expresses, directly or 
indirectly, any limitation, specification or dis- 
crimination as to race, creed, color or national 
origin. 

(e) Nothing herein contained shall be con- 
strued to bar any religious or denominational 
institution or organization, or any organization 
operated for charitable or educational purposes, 
which is operated, supervised or controlled by 
or in connection with a religious or denomina- 
tional organization, from limiting admission to 
or giving preference to persons of the same re- 
ligion or denomination or from making such 
selection as is calculated by such organization 
to promote the religious principles for which it 
is established or maintained. 


§ 5. Section two hundred ninety-seven of such 
law, as last amended by chapter nine hundred 
seventy-eight of the laws of nineteen hundred 
sixty, is hereby amended to read as follows: 

§ 297. Procedure. Any person claiming to be 
aggrieved by an unlawful discriminatory prac- 
tice may, by himself or his attorney-at-law, 
make, sign and file with the commission a veri- 
fied complaint in writing which shall state the 
name and address of the person, employer, labor 
organization or employment agency alleged to 
have committed the unlawful discriminatory 
practice complained of and which shall set forth 
the particulars thereof and contain such other 
information as may be required by the commis- 
sion. The industrial commissioner or attorney- 


general may, in like manner, make, sign and file 
such complaint. In connection with the filing 
of such complaint, the attorney-general is au- 
thorized to take proof in the manner provided 
in section four hundred six of the civil practice 
act. Any employer whose employees, or some 
of them, refuse or threaten to refuse to cooperate 
with the provisions of this article, may file with 
the commission a verified complaint asking for 
assistance by conciliation or other remedial 
action. 


After the filing of any complaint, the chairman 
of the commission shall designate one of the 
commissioners to make, with the assistance of 
the commission’s staff, prompt investigation in 
connection therewith; and if such commissioner 
shall determine after such investigation that 
probable cause exists for crediting the allega- 
tions of the complaint, he shall immediately 
endeavor to eliminate the unlawful discrimina- 
tory practice complained of by conference, con- 
ciliation and persuasion. The members of the 
commission and its staff shall not disclose what 
has transpired in the course of such endeavors. 
Whenever a complaint is filed, pursuant to sub- 
division five (d) of section two hundred ninety- 
six of this article, no member of the commission 
nor any member of the commission staff shall 
make public in any manner whatsoever the name 
of any borrower or identify by a specific de- 
scription the collateral for any loan to such 
borrower except when ordered to do so by a 
court of competent jurisdiction or where the 
express permission has been first obtained in 
writing from the lender and the borrower to 
such publication; provided, however, that the 
name of any borrower and a specific description 
of the collateral for any loan to such borrower 
may, if otherwise relevant, be introduced in evi- 
dence in any hearing before the commission or 
any review by a court of competent jurisdiction 
of any order or decision by the commission. In 
case of failure so to eliminate such practice, or 
in advance thereof if in his judgment circum- 
stances so warrant, he shall cause to be issued 
and served in the name of the commission, a 
written notice, together with a copy of such 
complaint, as the same may have been amended, 
requiring the person, employer, labor organiza- 
tion or employment agency named in such com- 
plaint, hereinafter referred to as respondent, to 
answer the charges of such complaint at a 
hearing before three members of the commis- 
sion, sitting as the commission, at a time and 
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place to be specified in such notice. The place 
of any such hearing shall be the office of the 
commission or such other place as may be 
designated by it. The case in support of the 
complaint shall be presented before the commis- 
sion by one of its attorneys or agents, and the 
commissioner who shall have previously made 
the investigation and caused the notice to be 
issued shall not participate in the hearing except 
as a witness, nor shall he participate in the 
deliberation of the commission in such case; and 
the aforesaid endeavors at conciliation shall not 
be received in evidence. The respondent may 
file a written verified answer to the complaint 
and appear at such hearing in person or other- 
wise, with or without counsel, and submit testi- 
mony. In the discretion of the commission, the 
complainant may be allowed to intervene and 
present testimony in person or by counsel. The 
commission or the complainant shall have the 
power reasonably and fairly to amend any com- 
plaint, and the respondent shall have like power 
to amend his answer. The commission shall not 
be bound by the strict rules of evidence pre- 
vailing in courts of law or equity. The testimony 
taken at the hearing shall be under oath and be 
transcribed. If, upon all the evidence at the 
hearing the commission shall find that a re- 
spondent has engaged in any unlawful discrim- 
inatory practice as defined in this article, the 
commission shal] state its findings of fact and 
shall issue and cause to be served on such 
respondent an order requiring such respondent 
to cease and desist from such unlawful discrim- 
inatory practice and to take such affirmative 
action, including (but not limited to) hiring, 
reinstatement or upgrading of employees, with 
or without back pay, restoration to membership 
in any respondent labor organization, or the ex- 
tension of full, equal and unsegregated accom- 
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modations, advantages, facilities and privileges 
to all persons, as, in the judgment of the com- 
mission, will effectuate the purposes of this ar- 
ticle, and including a requirement for report of 
the manner of compliance. If, upon all the evi- 
dence, the commission shall find that a re- 
spondent has not engaged in any such unlawful 
discriminatory practice, the commission shall 
state its findings of fact and shall issue and cause 
to be served on the complainant an order dis- 
missing the said complaint as to such respondent. 
A copy of its order shall be delivered in all cases 
to the industrial commissioner, the attorney gen- 
eral, and such other public officers as the com- 
mission deems proper. The commission shall 
establish rules of practice to govern, expedite 
and effectuate the foregoing procedure and its 
own actions thereunder. Any complaint filed pur- 
suant to this section must be so filed within 
ninety days after the alleged act of discrimina- 
tion. 


§ 6. The sum of one hundred thousand dol- 
lars ($100,000), or so much thereof as may be 
necessary, is hereby appropriated for the fiscal 
year beginning April first, nineteen hundred 
sixty-one to the state commission against dis- 
crimination in the executive department from 
any monies in the state treasury in the general 
fund to the credit of the state purposes fund, 
not otherwise appropriated, for the purposes set 
forth in this act, including personal service and 
travel in and outside the state and other neces- 
sary expenses, payable on the audit and warrant 
of the comptroller on vouchers certified or ap- 
proved by the chairman of the commission or 
by an officer or employee of the commission 
designated by the chairman. 


§ 7. This act shall take effect September first, 
nineteen hundred sixty-one. 





PUBLIC ACCOMMODATIONS 
Anti-Discrimination Law—Wyoming 


Chapter 103 of the 196] Acts of the Wyoming legislature, approved February 16, 1961, 
prohibits and provides penalties for the refusal to permit access to facilities which are “pub- 
lic in nature” or which “invite the patronage of the public”, because of race, religion, color or 
national origin. 










650 RACE RELATIONS LAW REPORTER 


AN ACT to prohibit distinction, discrimination 
or restriction because of race, religion, color 
or national origin, providing for a penalty. 


Be it enacted by the Legislature of the state of 
Wyoming. 


Section 1, All persons of good deportment 
within the jurisdiction of this state shall be en- 
titled to the full and equal enjoyment of all ac- 
commodations, advantages, facilities and priv- 
ileges of all places or agencies which are public 
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in nature, or which invite the patronage of the 
public, without any distinction, discrimination 
or restriction on account of race, religion, color, 
or national origin. 


Section 2. Any person who shall wilfully vio- 
late any of the provisions of this Act shall be 
guilty of a misdemeanor and, upon conviction, 
shall be fined not more than One Hundred Dol- 
lars ($100.00) or imprisoned in the county jail 
for a term not to exceed ninety (90) days, or 
both. 























ADMINISTRATIVE 
AGENCIES 


BIRTH CERTIFICATES 
Designation by Race—Maryland 


The Maryland Department of Health has ordered the removal of race identification from the 
part of birth certificates copied for certification. The race information is still available, how- 


ever, for statistical purposes. Following is a quotation from the Maryland State Board of 
Health statement dated February 17, 1960: 


“Location Of Race Item On Birth Certifi- considerations, he recommended that the race 
cate: Dr. Davens advised that careful considera- item be removed from the body of the birth 
tion has been given to transferring the item of certificate and incorporated in the confidential 
race from the face of the birth certificate to the = medical section of the birth certificate. After due 
confidential medical data section. New York City consideration, upon motion of Dr. Young, sec- 
has done this and Baltimore City has agreed onded by Dr. Deitz, and duly carried, Dr. 
to do so and there seems to be no disadvantage  Davens’ recommendation was approved on a 
since the information for statistical purposes will | Statewide basis, effective January 1, 1962, with 
still be available. (In addition, several spokes- the proviso that all data derived from the birth 
men for the negro community have requested __ certificates for statistical purposes will continue 
this from time to time.) On the basis of these _ to be available on a race basis.” 





EMPLOYMENT 


Discrimination—Federal Contracts 


The Secretary of Defense on March 24, 1961, directed all officials in his department to re-ex- 
amine existing programs and practices in order to implement a program of employment 
“based solely on merit and fitness without regard to race, color, religion or national origin.” 


The action was taken in response to the President’s Executive Order 10925 [6 Race Rel. L. 
Rep. 9 (1961) ]. 


THE SECRETARY OF DEFENSE Tue Dmecror, NATIONAL SECURITY AGENCY 
Washington Tue Cer, DEFENSE ATomic Support AGENCY 
March 24, 1961 Tue Cuter, DEFENSE COMMUNICATIONS 
AGENCY 
MS ee ics SUBJECT: Non-Discrimination in Employment 
Tue Dimecror, DDR&E President Kennedy’s recent Executive Order 
Tue Carman, JCS 10925 on equality of employment opportunity 
THE AssIsTANT SECRETARIES OF DEFENSE is a signal for all of us to intensify our efforts 
THE GENERAL CouNSEL in this field. 
Tue AssistaNT To THE SECRETARY OF DEFENSE Although progress has been made in this 
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field within the Department of Defense, much 
work still remains to be done. This effort will 
require continuing vigilant appraisals of person- 
nel actions, as well as effective programs of edu- 
cation and publicity. Personnel actions and 
employment practices must be based solely on 
merit and fitness without regard to race, color, 
religion or national origin. 

As an immediate step, existing programs and 
practices will be reexamined in order to assure 
full compliance with the basic policy. This re- 
view will include appropriate steps to assure 
that 

a. Opportunity to participate in Department 

of Defense training programs is made 
available to every employee who can meet 
the established standards, and 

b. Negro institutions are fully informed of 

employment opportunities within the De- 
partment of Defense and are included in 
visits to schools and colleges in connection 
with recruitment activities. 

It is also desired that the attached memoran- 
dum be distributed. 


/s/ ROBERT S. McNAMARA 
Secretary of Defense 
THE SECRETARY OF DEFENSE 
Washington 
March 24, 1961 


MEMORANDUM FOR ALL EMPLOYEES 


SUBJECT: Non-Discrimination in Employment 

President Kennedy, in announcing recently 
his program of equal opportunity in employment 
for all citizens, said: 


“I have dedicated my Administration to 
the cause of equal opportunity in employ- 
ment by the government ...I have no 
doubt that the vigorous enforcement of this 


order will mean the end of such discrimina- 

tion.” 

This principle of equal opportunity without 
regard to race, creed, color, or national origin 
is the firm policy of the Department of Defense. 
It is a policy to which I shall give continuing 
and positive emphasis. 

I am aware that progress has been made 
within the Department of Defense toward 
achieving the objective of this policy. However, 
much work still remains to be done to assure 
full equality of opportunity. 

It is the obligation of all of us in the De- 
partment to see that there are no barriers in 
the way of achieving this objective. We must 
take steps to assure that personnel actions are 
based solely on merit and fitness, and that mem- 
bers of minority groups are aware of employ- 
ment, promotion and training opportunities. 

The Department of Defense, as the largest 
employer of civilians, must conform fully with 
the letter and spirit of the non-discrimination 
policy. I am counting on all of you — officials, 
supervisors and employees — to give full support 
and cooperation to the President’s program. 


/s/ ROBERT S. MCNAMARA 
Secretary of Defense 
° o o 

In memorandum dated May 15th, Secretary 

McNamara, in the interest of clarification re- 

vised sub-paragraph “b” of multiple addressee 

memorandum of March 24th to read as fol- 
lows: 


“b. All academic institutions, including 
Negro colleges and universities, are fully 
informed of employment opportunities with- 
in the Department of Defense and are in- 
cluded in visits to schools and colleges in 
connection with recruitment activities.” 





GOVERNMENTAL FACILITIES 
Parks—Federal 


The Secretary of the Interior has issued a regulation prohibiting discrimination because of 
race, creed, color, ancestry or national origin, against prospective patrons or employees 
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by operators of any public facility or accommodation in a federal park area. The publicizing 
of the facilities in such a manner as to indicate that any person might not be welcome because 
of his race, creed, color, ancestry or national origin is also prohibited. 


On page 2469 of the Feperat ReEcisTeR of 
March 23, 1961, there was published a notice 
and text of a proposed amendment to § 3.46 of 
Title 36, Code of Federal Regulations. The pur- 
pose of this amendment is to conform to pres- 
ent policy requirements of the Federal 
Government that persons entering into contracts 
with the United States for the use of public 
property shall not maintain discriminatory em- 
ployment practices with respect to race, color, 
creed, ancestry, or national origin. 

Interested persons were given thirty days 
within which to submit written comments, sug- 
gestions or objections with respect to the pro- 
posed amendment. As the result of comments 
received within the 30-day period, which were 
carefully considered, the proposed regulation 
is hereby adopted with the following changes 
and is set forth below. 

1. In paragraph (a) the word “ancestry” is 
inserted between the words “color” and “or”. 

2. In paragraph (b) the word “ancestry” is 
inserted between the words “color” and “or”. 

3. In paragraph (c) the word “ancestry” is 
inserted between the words “color” and “or”. 

This amendment shall become effective at 
the beginning of the 30th calendar day follow- 
ing the date of this publication in the FEpERaL 
REGISTER. 


(Sec. 3, 39 Stat. 535; 16 U.S.C. 3) 

Section 3.46 is amended to read as follows: 

§ 3.46 Discrimintation in furnishing public 
accommodations, in using park areas, 
and employment practices in park 
areas. 


The operator of any public facility or accom- 
modation in a park area and its employees, in- 
cluding, but not limited to, the District of 
Columbia Recreation Board and its personnel, 
the District of Columbia Armory Board and its 
personnel, and any subcontractor or sublessee, 
while using park areas are prohibited from (a) 
publicizing the facilities, accommodations or any 
activity conducted therein in any manner that 
would directly or inferentially reflect upon or 
question the acceptability of any person or per- 
sons because of race, creed, color, ancestry, or 
national origin; (b) discriminating by segrega- 
tion or otherwise against any person or persons 
because of race, creed, color, ancestry, or na- 
tional origin by refusing to furnish such person 
or persons any accommodation, facility, service 
or privilege offered to or enjoyed by the general 
public; and (c) discriminating against any em- 
ployee or applicant for employment because 
of race, creed, color, ancestry, or national origin 
in connection with any activity provided for or 
permitted by its contract, subcontract, lease, sub- 
lease, or permit. The aforesaid provision (c) 
shall include, but not be limited to, the follow- 
ing: employment, upgrading, demotion, or 
transfer; recruitment or recruitment advertising; 
layoffs or termination; rates of pay or other 
forms of compensation; and selection for train- 
ing, including apprenticeship. 


Stewart L. Udall, 
Secretary of the Interior. 


May 15, 1961. 





INDIANS 


Supervision—Federal Laws 


On April 26, 1961, the Secretary of the Interior terminated the trust under which the United 
States held the property of the Menominee Tribe, and proclaimed an end to federal services 
which had heretofore been performed because of the Menominees’ status as Indians. The laws 


of the several states were declared applicable to the members of the tribe on the same basis as to 
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other persons living within the jurisdiction, (A “Plan for the Future Control of Menominee 
Indian Tribal Property and Future Service Functions” was also published, which includes the 
establishment of a corporation for the exploitation of the property, and provision for indi- 
vidual use of tracts.) The Secretary’s proclamation is printed below. 


Pursuant to the authority contained in section 
10 of the Act of June 17, 1954 (Pub. Law 83- 
399; 68 Stat. 250), it is hereby proclaimed that 
the title to all property, real and personal, held 
in trust by the United States for the Menominee 
Tribe has been transferred in accordance with 
section 8 of the Act of June 17, 1954, supra, and 
that effective midnight April 30, 1961, individual 
members of the Menominee Tribe shall not be 
entitled to any of the services performed by the 
United States for Indians because of their status 
as Indians; all statutes of the United States 
which affect Indians because of their status as 
Indians shall no longer be applicable to the 
members of the Menominee Tribe; and the laws 


of the several States shall apply to the Meno- 
minee Tribe and its members in the same man- 
ner as they apply to other citizens or persons 
within their jurisdiction. 

As required by section 7 of the Act of June 17, 
1954, supra, the PLAN FOR THE FUTURE 
CONTROL OF MENOMINEE INDIAN TRIB- 
AL PROPERTY AND FUTURE SERVICE 
FUNCTIONS is published and appears imme- 
diately below this notice. 


s/ Stewart L. Udall 
Secretary of the Interior 


April 26, 1961 





LICENSING AGENCIES 


Race in Application Blanks—California 


The director of the California Department of Professional and Vocational Standards has ad- 
vised agencies in that department to delete questions as to race and place of birth from applica- 


tion forms and fingerprint cards. 


o a i 


Circular Letter No. 45-60 


DEPARTMENT OF PROFESSIONAL 
AND VOCATIONAL STANDARDS 


November 1, 1960 


TO: Executive Orricers, ReEGIsTRaRS, AND 
Curers Or BuREAUS 


SUBJECT: Forms Wuicu ConTAIN QUESTIONS 
ConceRNING Race AND Piace Or Birtu. 


The Attorney General's Office has recently ad- 
vised the Real Estate Commissioner that the use 
of application forms and fingerprint cards which 
require applicants for real estate broker's licenses 
to designate their race and place of birth violate 
State statutes which prohibit the State and its 


agencies from including questions of this kind 
in applications and other forms required to be 
submitted to them. 

I believe this conclusion applies with equal 
force to this department and its constituent 
agencies. 

Your cooperation is therefore requested in 
seeing that any questions pertaining to race 
and place of birth which may now appear on 
your application forms or fingerprint cards are 
blocked out or otherwise deleted at your earliest 
opportunity and that future forms eliminate any 
such questions. 

Your assistance in this regard will be ap- 
preciated. 


VINCENT S. DALSIMER 
Director 
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CIVIL RIGHTS COMMISSION 


Questionnaires—Louisiana 


ATTORNEYS 
GENERAL 


The attorney general of Louisiana has advised state officials that the various local committees 
of the United States Civil Rights Commission have only advisory functions, and cannot compel 
the supplying of information about interracial relationships in the state government. Spe- 
cifically, he advised that questionnaires promulgated by the chairman of the state committee 


need not be completed. 
April 13, 1961 


Honorable Rufus D. Hayes 
Commissioner of Insurance 
Capitol 

Baton Rouge, Louisiana 


Dear Mr. Hayes: 


Receipt of your letter of March 20 is acknowl- 
edged. 

On March 16, 1961, the Louisiana Advisory 
Committee to the United States Commission on 
Civil Rights, over the signature of its Chairman, 
Mr. J. D. DeBlieux, mailed a questionnaire to 
many public officials, heads of departments, etc., 
of the State Government, and asked therein that 
the questionnaire be filled out and returned. The 
stated purpose of the questionnaire is a study 
of the federal relationship to employment, the 
questionnaire being a method used by the Ad- 
visory Committee in assisting the Commission 
on fact gathering relating to public employment 
in this State. 

We have been asked by many officials who 
have received the questionnaire whether they are 
required to answer the same under some com- 
pulsory provision of law, or if their treatment 
of the document is voluntary on their part. 

The Louisiana Advisory Committee to the 
United States Commission on Civil Rights is 
authorized by the Civil Rights Act of 1957, 42 
U.S.C. 1975-1975(e), and particularly by Section 
1975(d)(c), which reads as follows: 


“The Commission may constitute such ad- 
visory committees within states, composed 
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of citizens of that state, and may consult 
with governors, attorneys general, and 
other representatives of state and local gov- 
ernments and private organizations, as it 
deems advisable.” 


This is the sole and only reference to such 
advisory committees within the respective states 
found in the Civil Rights Act. Nowhere in said 
Act are the duties, powers, authority or func- 
tions of said advisory committees defined, set 
forth or described. In the case of Hannah v. 
Larche, decided June 20, 1960, 80 S. Ct. 1502, 
Chief Justice Warren, in a majority opinion, 
described and ascertained both the nature and 
function of the Civil Rights Commission as fol- 
lows: 


“Section 104 of the Civil Rights Act of 1957 
specifies the duties to be performed by the 
Commission. Those duties consist of (1) in- 
vestigating written sworn allegations that 
anyone has been discriminatorily deprived 
of his right to vote; (2) studying and col- 
lecting information concerning legal devel- 
opments constituting a denial of equal 
protection of law under the constitution; 
and (3) reporting to the President and Con- 
gress on its activities, findings and recom- 
mendations. As is apparent from this brief 
sketch of the statutory duties imposed upon 
the Commission, its function is purely in- 
vestigative and fact finding.” 


Under other provisions of this Act and par- 
ticularly, Section 105(f) (U.S.C. 42, Sec. 
1975(d)(£)), the Commission, or on the au- 
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thorization of the Commission, any sub-com- 
mittee of any two or more members, at least one 
of whom shall be of each major political party, 
may for the purpose of carrying out the provi- 
sions of this Act, hold such hearings and act at 
such times and places as the Commission or 
such authorized sub-committee may deem ad- 
visable. Subpoenas for the attendance and testi- 
mony of witnesses, or the production of written 
or other matter, may be issued in accordance 
with the rules of the Commission as contained 
in Section 102(j) and (k) of this Act, over the 
signature of the Chairman of the Commission 
or of such sub-committee and may be served 
by any person designated by such chairman. 


Sections 102 (j) and (k) above referred to 
relate to witness fees and the restriction on the 
issuance of subpoenas, neither of which sections 
is pertinent to the problem under consideration. 


The description of the Commission’s power, 
as outlined by Chief Justice Warren in the 
Hannah case, supra, in our opinion limits the 
authority of the Commission to the use of sub- 
poenas for testimony of witnesses or the pro- 
duction of written or other matter, and requires 
the conclusion that this power is reserved to the 
Commission itself or its duly authorized sub- 
committee in the conduct of a hearing duly pro- 
voked by said Commission in the discharge of 
its duty to study and collect information con- 
cerning the legal developments constituting a 
denial of equal protection of the law under the 
Constitution. 


In the case at hand there has been no hear- 
ing called, no subpoena issued or served over 
the signature of the Chairman of the Commis- 
sion or the Chairman of a sub-committee of the 
Commission, duly constituted as such. It is 
merely a request for information by the Chair- 
man of a State Advisory Committee to the 
‘Civil Rights Commission. Had the Congress in- 
tended such Advisory Committee to have the 
power to require the production of written or 
other matter, it is our belief that it would have 
so stated. The mere mention of the right of the 
Commission to appoint State Advisory Commit- 
tees, without specifically providing the powers 
and duties of such Advisory Committees, com- 
pels us to the conclusion that it was the inten- 
tion of Congress that such committees were to 
be advisory and nothing more. There being 
nothing in the Act permitting or authorizing 
such Advisory Committees to require the pro- 
duction of written or other matter, we are of 
the opinion that the public officials, heads of 
departments, etc., of the State Government who 
received a questionnaire from the Chairman of 
the Louisiana Advisory Committee to the United 
States Commission on Civil Rights are not re- 
quired to complete and answer said question- 
naire by the Civil Rights Act, and that any 
decision on the part of an official to comply with 
the request would be voluntary on his part. 


Sincerely yours, 


Jack P. F. Gremillion 
Attorney General 





ELECTIONS 


Voting—Louisiana 





The attorney general of Louisiana has ruled that illiterate persons may not vote an absentee 
ballot under Act 254 of the 1960 Acts of the Louisiana legislature, since no provision is made 
for assisting them. However, physically disabled persons were declared eligible, since specific 


provision for them is made in the act. 


March 22, 1961 


Honorable M. A. Barras 
Clerk of Court, St. Martin Parish 
St. Martinville, Louisiana 


Dear Mr. Barras: 


I have your letter of March 21, in which you 
ask the following questions: 


“1. (a) Can an illiterate elector, who was 
registered prior to November 8, 1960, vote 
absentee? 

(b) If he can vote, what assistance can 
be given this elector? 

“2. (a) Can a physically incapacitated quali- 
fied elector, who cannot sign his name, 
vote absentee? 
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(b) If he is able to vote, what evidence 
of disability does he have to present to the 
Clerk of Court in order to obtain a ballot? 
(c) What assistance can the elector re- 
ceive from the Clerk of Court?” 


Act 254 of the Legislature of 1960 contains 
the more recent amendments relating to the 
questions propounded by you and said Act, in 
Section 1 thereof amending Section 258 of Title 
18 of the Louisiana Revised Statutes of 1950, 
states: 


“Absentee voting in elections held under 
the provisions of this Part shall be in ac- 
cordance with the provisions of Chapter 4 
of Title 18 of the Louisiana Revised Statutes 
of 1950.” 


Thereafter, Section 2 of said Act goes on to 
amend Title 18, Sections 1071 to 1081, inclusive, 
relating to the rules and regulations of casting 
absentee votes in primary, special and general 
elections. R. S. 18:1071 provides in part, 


“Any registered voter otherwise qualified to 
vote in any primary, special or general elec- 
tion to be held in this state or in any 
municipality or any other political subdivi- 
sion of the state who is or who expects to 
be absent for any reason whatsoever from 
the state of Louisiana (if application is 
made by mail) or the parish in which he is 
qualified to vote (if application is made in 
person) at the time of the election may 
vote in the election by complying with this 
Pac... 


Thereafter, the various sections of this statute 
detail the method by which the eligible regis- 
tered voter shall mark his ballot, sign certain 
affidavits, have the affidavits attested to by the 
Clerk of Court, etc., and all these rules and 
regulatory provisions require the actual marking 
of the ballot and the signing of the certifications 
by the voter. The single exception to these 
rules is provided for in R. S. 18:1074, as follows: 
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“If an elector voting under this Part is un- 
able to mark or stamp his ballot or actually 
sign any certificate or affidavit herein pro- 
vided because of physical disability or 
blindness, the attesting officer may assist the 
voter in preparing his ballot and may write 
the voter’s name to the certificate or affida- 
vit. This inability to mark the ballot and 
sign one’s name shall be certified to by the 
officer in substantially the following form: 
“I certify that appeared 
before me, the undersigned officer, to pre- 
pare the ballot with which this certificate 
is enclosed; that he was unable to sign his 
name because of physical disability or blind- 
ness, and that I assisted him in preparing 
the ballot as directed by him and signed 
his name to the affidavit appearing on the 
envelope. I further swear that the affiant 
was not solicited or advised by me to vote 
for or against any candidate or issue in 
the election. This the ——— day of —————— 
————, 19——.” 





Therefore, we are of the opinion that an il- 
literate elector who was registered prior to No- 
vember 8, 1960, cannot vote an absentee ballot 
since he would be unable to comply with the 
provisions of the law and no provision for his 
assistance is made in the statute. We are further 
of the opinion that a physically incapacitated 
qualified elector, who cannot sign his name, may 
vote under the provisions hereinbefore quoted; 
that he need only satisfy the Clerk of Court or 
his Deputy as to his disability within the sound 
discretion of said Clerk or his qualified Deputy, 
and that the Clerk may assist him by preparing 
the ballot and writing the voter's name to the 
certificate or affidavit in order to perfect his 
vote. 

Sincerely yours, 


Harry J. Kron, Jr. 
Assistant Attorney General 
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LICENSING AGENCIES 
Race in Application Forms—California 
The Attorney General of California has advised the agency which licenses that state’s real 


estate brokers that it is unlawful to inquire into an applicant’s race and place of birth. Sub- 
sequently, the director of the State Department of Professional and Vocational Standards ad- 


vised all of its agencies to delete similar questions from application forms and fingerprint 


cards. 


Mr. Donald McClure 
Assistant Commissioner 
Division of Real Estate 
Department of Investment 
1015 L Street, Mull Building 
Sacramento, California 


October 19, 1960 


This is to confirm our telephone conversation 
of yesterday afternoon regarding your inter-de- 
partmental communication of April 18 inquiring 
as to whether the Real Estate Commissioner 
should strike from the application for a real 
estate broker’s license question No. 9c inquiring 
as to “place of birth”, and the word “race” re- 
quired of applicants on fingerprint cards. You 
have informed me that the Real Estate Com- 
missioner already has taken action to delete the 
term “Place of Birth” from the application 


PUBLIC ACCOMMODATIONS 


Liquor Licensees—California 


forms and thus your remaining question relates 
solely as to the propriety of deleting the word 
“race” from the fingerprint cards. 

As I indicated to you this office had previously 
analyzed this same problem with respect to the 
inclusion of the terms “race” and “Place of Birth” 
on the fingerprint cards required for applicants 
for teaching credentials and we advised the 
appropriate agencies that these terms should be 
deleted from their fingerprint cards. A copy of 
this memorandum dated March 18, 1960, is at- 
tached for your information. I am of the opinion 
that the views expressed in that memorandum 
apply equally to the fingerprint cards required 
of applicants for licenses as real estate brokers. 


RICHARD L. MAYERS 
Deputy Attorney General 


The Attorney General and the Director of Alcoholic Beverage Control of California have issued 
instructions that beverage licensees who discriminate against customers on a racial basis may 
be subjected to disciplinary action, Following is a press release in which this policy was an- 


nounced: 


Attorney General Stanley Mosk and Director 
of Alcoholic Beverage Control Malcolm Harris 
announced today that any alcoholic beverage 
licensee who practices racial discrimination at 
his place of business may be subject to discipli- 
nary action. 

According to Harris, this decision was reach- 
ed following consultation with Mr. Franklin 
Williams, head of the Constitutional Rights Sec- 
tion of the Attorney General's office. Harris said 
it is in line with Governor Edmund G. Brown’s 
policy of fair and equal treatment for all citizens 
of California. 


The Director of Alcoholic Beverage Control is 
advising each licensee of this policy by forward- 
ing the following statement with all licenses 
when they are renewed in January or July of 
1960: 


“Section 51, California Civil Code, reads in 
part as follows: 


‘All citizens within the jurisdiction of this 
state are free and equal, and no matter what 
their race, color, religion, ancestry, or na- 
tional origin are entitled to the full and 
equal accommodations, advantages, facil- 
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ities, privileges, or services in all business 
establishments of every kind whatsoever. 


“A licensee of the Department of Alcoholic 
Beverage Control who permits any discrimina- 
tion, distinction, or restriction at the licensed 
premises on account of color, race, religion, 
ancestry or national origin, contrary to the pro- 
visions of Section 51, may be subject to discipli- 
nary action.” 
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Harris stated that he has been advised by 
Assistant Attorney General Franklin Williams 
that the full facilities of the Attorney General's 
Office would be available for any legal assistance 
required by the Department of Alcoholic Bever- 
age Control in prosecuting violations of the 
above section. 


Distr. A,B,C,F-1,F-2,G 
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